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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 945

[Doc. No. AMS-FV-08-0062; FV08-945—1
FR]

Irish Potatoes Grown in Certain
Designated Counties in Idaho, and
Malheur County, Oregon and Imported
Irish Potatoes; Relaxation of Size
Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule relaxes the size
requirements for potatoes handled
under the marketing order for Idaho-
Eastern Oregon potatoes and for long
type potatoes imported into the United
States. This rule revises the size
requirements to allow: Creamer size (¥
inch to 154 inches diameter) for all
varieties of potatoes to be handled if the
potatoes otherwise meet U.S. No. 1
grade; and round type potatoes to be
handled without regard to size so long
as the size is specified on the container
in connection with the grade. The
changes are intended to improve the
handling and marketing of Idaho-
Eastern Oregon potatoes and increase
returns to producers. The changes
would also allow the importation of
Creamer size long type potatoes under
regulations as authorized by section 8e
of the Agricultural Marketing
Agreement Act of 1937.

DATES: Effective Date: October 5, 2009.
FOR FURTHER INFORMATION CONTACT:
Barry Broadbent or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW. Third Avenue,
Suite 385, Portland, OR 97204;
Telephone: (503) 326—2724, Fax: (503)
326—7440, or E-mail:

Barry.Broadbent@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Marketing Order No.
945, both as amended (7 CFR part 945),
regulating the handling of Irish potatoes
grown in certain designated counties in
Idaho, and Malheur County, Oregon,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

This final rule is also issued under
section 8e of the Act, which provides
that whenever certain specified
commodities, including potatoes, are
regulated under a Federal marketing
order, imports of these commodities
into the United States are prohibited
unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities.

The U.S. Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has

jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

Under the terms of the marketing
order, fresh market shipments of Idaho-
Eastern Oregon potatoes are required to
be inspected and are subject to grade,
size, quality, maturity, pack, and
container requirements. This final rule
relaxes the current size requirements for
potatoes handled under the order. As
required under section 8e of the Act, the
addition of the Creamer size allowance
for U.S. No. 1 grade potatoes to the size
requirements contained in the
marketing order regulations also
changes the import regulations for
imported long type potatoes.

At its meeting on June 9, 2008, the
Committee unanimously recommended
relaxing the size requirements for all
varieties of U.S. No. 1 grade potatoes.
Additionally, the Committee
recommended adding a provision to the
current requirements that would allow
handling of U.S. No. 2 or better grade
round type potatoes without regard to
size so long as the size is specified on
the container in connection with the
grade.

Sections 945.51 and 945.52 of the
order provide authority for the
establishment and modification of
grade, size, quality, and maturity
regulations applicable to the handling of
potatoes.

Section 945.341 establishes minimum
grade, size, and maturity requirements
for potatoes handled subject to the
order. Currently, the order’s handling
regulations specify the size requirement
for round type potato varieties handled
subject to the order to be 17/ inches
minimum diameter. All other varieties
of potatoes handled must be 2 inches
minimum diameter, or 4 ounce
minimum weight, provided that at least
40 percent of the potatoes in each lot
shall be 5 ounces or heavier.
Additionally, the order’s handling
regulations allow the handling of Size B
potatoes (12 to 2% inches diameter), as
established in the United States
Standards for Grades of Potatoes (7 CFR
51.1540-51.1566), so long as the
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potatoes otherwise meet the
requirements of U.S. No. 1 grade.

This final rule relaxes the size
requirements of potatoes regulated
under the order to allow the handling of
Creamer size potatoes (%4 to 1%s inches
diameter, as defined in the United
States Standards for Grades of Potatoes),
if those potatoes otherwise meet the
requirements of U.S. No. 1 grade. In
addition, this rule adds a provision to
the existing size requirements to allow
U.S. No. 2 grade or better round type
potatoes to be handled without regard to
size, so long as the size is specified on
the container in connection with the
grade. This change is consistent with
the size requirements for U.S. No 1 and
U.S. No. 2 grade potatoes as contained
in the United States Standards for
Grades of Potatoes.

Committee members stated that
consumer demand for small potatoes
has been increasing in recent years and
now makes up a significant percentage
of total domestic potato consumption.
The trend has also increased domestic
market demand for potatoes smaller
than currently allowed by the size
requirements prescribed in the order.
This shift in consumer preference has
been recognized with the inclusion of
the new Creamer size classification in
the most recent update of the United
States Standards for Grades of Potatoes,
which became effective April 21, 2008
(73 FR 15052). The market for smaller
potatoes is currently being supplied by
potato production areas outside the
order’s production area and through
limited special purpose shipments
authorized under § 945.341(e)(iii).

Committee members believe that it is
important that the handling regulations
be changed to recognize the significant
increase in the demand for small size
potatoes. They believe that relaxing the
minimum size requirements for certain
grades and packs of potatoes will enable
handlers to market a larger portion of
the potato crop in fresh market outlets,
meet the supply needs of potato buyers,
and satisfy the purchasing preferences
of potato consumers.

According to the Committee, quality
assurance is very important to the
industry and to its customers. Providing
the public with acceptable quality
produce that is appealing to the
consumer on a consistent basis is
necessary to maintain consumer
confidence in the marketplace. The
Committee believes that relaxing the
size requirements, while maintaining all
other regulatory requirements, will
preserve their commitment to quality
while allowing the industry to adapt to
changing consumer preferences.

The Committee reported that potato
size is a significant consideration of
potato buyers. Providing them the sizes
desired by their customers is important
to promoting potato sales. In addition,
small size potatoes tend to command
higher prices in the market, providing
producers and handlers the opportunity
to increase revenues. This change is
expected to improve the marketing of
Idaho-Eastern Oregon potatoes, increase
the volume of potatoes handled, and
enhance overall returns to producers.

Section 8e provides the authority for
the regulation of certain imported
commodities whenever those same
commodities are regulated by a
domestic marketing order. Potatoes are
one of the commodities specifically
covered by section 8e in the Act. In
addition, section 8e provides that
whenever two or more such marketing
orders regulating the same agricultural
commodity produced in different areas
are concurrently in effect, imports must
comply with the provisions of the order
which regulates the commodity
produced in the area with which the
imported commodity is in the “most
direct competition.” Section
980.1(a)(2)(iii) contains the
determination that imports of long type
potatoes during each month of the year
are in most direct competition with
potatoes of the same type produced in
the area covered by the order.

Minimum grade, size, quality, and
maturity requirements for potatoes
imported into the United States are
currently in effect under § 980.1.
Section 980.1(b)(3) provides that,
through the entire year, the grade, size,
quality, and maturity requirements of
Marketing Order No. 945 applicable to
potatoes of all long types shall be the
respective grade, size, quality, and
maturity requirements for imported
potatoes of all long types. This rule
relaxes the size requirements for
imports of U.S. No. 1 grade, long type
potatoes. Currently, the minimum size
requirement for imported long type U.S.
No. 1 grade potatoes is Size B (12 to
274 inches). This change allows
importation of Creamer size (34 inch to
1%s inches) long type potatoes if the
potatoes otherwise meet the
requirements of the U.S. No. 1 grade
standard.

Final Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

Import regulations issued under the
Act are based on those established
under Federal marketing orders which
regulate the handling of domestically
produced products.

There are approximately 46 handlers
of Idaho-Eastern Oregon potatoes who
are subject to regulation under the order
and about 900 potato producers in the
regulated area. In addition, there are
approximately 255 importers of all types
of potatoes, many of which import long
types, who are subject to regulation
under the Act. Small agricultural service
firms, which include potato handlers
and importers, are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $750,000.

Based on a 2005-2007 average fresh
potato production of 32,242,467
hundredweight as calculated from
Committee records, a three-year average
of producer prices of $6.95 per
hundredweight reported by the National
Agricultural Statistics Service (NASS),
and 900 Idaho-Eastern Oregon potato
producers, the average annual producer
revenue is approximately $248,984. It
can be concluded, therefore, that a
majority of these producers would be
classified as small entities.

In addition, based on Committee
records and 2005-2007 f.o.b. shipping
point prices predominantly ranging
from $5.00 to $26.00 per hundredweight
reported by USDA’s Market News
Service (Market News), many of the
Idaho-Eastern Oregon potato handlers
do not ship over $7,000,000 worth of
potatoes. In view of the foregoing, it can
be concluded that a majority of the
handlers would be classified as small
entities as defined by the SBA. The
majority of potato importers may be
classified as small entities as well.

This final rule relaxes the size
requirements of potatoes regulated
under the order to allow the handling of
Creamer size potatoes, if those potatoes
otherwise meet the requirements of U.S.
No. 1 grade. Additionally, this final rule
adds a provision to the existing size
requirements that allows round type
potatoes to be handled without regard to
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size, so long as the size is specified on
the container in connection with the
grade.

Pursuant to section 8(e), this final rule
also relaxes the size requirements of the
import regulations to allow importation
of Creamer size, long type potatoes if the
potatoes otherwise meet the
requirements of U.S. No. 1 grade. This
final rule will not affect the current
import requirements for red-skinned,
round type or all other round type
potatoes and will not require any
language changes to § 980.1 of the
vegetable import regulations.

Committee members believe it is
important to modify the handling
regulations to recognize the significant
increase in the demand for smaller size
potatoes. They believe that relaxing the
minimum size requirements will enable
handlers to market a larger portion of
the crop in fresh market outlets and to
meet the needs of consumers and
produce buyers. Market mechanisms
have indicated that smaller minimum
diameter potatoes are desirable, as
evidenced by the increasing demand for
such potatoes, and consistently
command higher prices in relation to
larger diameter potatoes. This action
will better ensure that the growing
market for smaller sized potatoes
continues to be adequately supplied.
This change is expected to improve the
marketing of Idaho-Eastern Oregon
potatoes and increase returns to
producers.

Authority for this proposed rule is
provided in §§945.51 and 945.52 of the
order. Section 945.341(a)(2) of the
order’s handling regulations prescribes
the size requirements. Relevant import
regulations are contained in §§980.1
and 980.501.

At the June 9, 2008, meeting, the
Committee discussed the impact of this
change on handlers and producers. The
proposal is a relaxation of current
regulation and, as such, should either
generate a positive impact or no impact
on industry participants. The
Committee did not foresee a situation in
which this proposed change would
negatively impact either handlers or
producers.

Neither the Committee nor NASS
compile statistics exclusively relating to
the production of small size potatoes.
The Committee has relied on the
opinions of the producers and the
handlers familiar with that market to
draw its conclusions. Information
presented in the June 9 meeting suggests
that there is increasing domestic
consumer demand for small size
potatoes. There also appears to be a
trend in domestic consumer preference
toward increasingly smaller diameter

potatoes. This is in contrast to the
demand for larger size potatoes, which
has been essentially static for several
years.

The addition of the Creamer size
designation to the United States
Standards for Grades of Potatoes by the
USDA Fresh Products Branch (Fresh
Products) supports the Committee’s
position that market demand for small
size potatoes is increasing. Prior to the
recent changes made in the United
States Standards for Grades of Potatoes,
the smallest potato size designation was
Size B, with a minimum diameter of 17
inches. Fresh Products determined that
a smaller potato size designation was
necessary to accommodate emerging
marketing trends in the potato industry.
The addition of the Creamer size
designation reduced the minimum
potato size, as determined in the United
States Standards for Grades of Potatoes,
to %4 inches diameter.

The Committee reported that smaller
size potatoes of good quality receive
premium prices. While USDA Market
News does not report on round type
potatoes or on small size, long type
potatoes in the Idaho-E. Oregon area,
but does report on activity in other
regions producing both round types and
smaller sizes of potatoes, reports from
other areas do show that the higher
grade, small size round type potatoes
consistently command higher prices
than larger potatoes. It would be
reasonable to expect price trends
between production areas to move
together, given that the regions would
compete with each other for sales in the
domestic market.

Relaxing the size requirement will
allow producers and handlers of
potatoes under the order to ship a
greater percentage of their crop to the
fresh market. In addition, shipments of
the smaller size potatoes that are
allowed as a result of this rule change
are expected to command higher prices,
which should increase total net returns
for those firms who chose to ship. The
benefits derived from this rule change
are not expected to be
disproportionately more or less for
small handlers or producers than for
larger entities.

Additionally, this rule will allow
potato importers to respond to the
changing demand of the domestic
consumers. The market’s increasing
preference for small size potatoes
applies to imported potatoes as well as
domestic potatoes. Thus, importers will
benefit by increasing sales to this
emerging domestic market segment.

The Committee discussed alternatives
to this proposed change. One alternative
included making no change at all to the

current regulation. The Committee did
not believe that maintaining the current
requirements would serve to meet the
needs of consumers or buyers, and
would not ultimately be of any benefit
to the industry. Another alternative
discussed was to allow smaller size
potatoes to continue to be handled
exempt from regulation under the
special purpose shipment provisions
provided within the order. This option
was also rejected because it could
potentially allow lower quality potatoes
to be shipped into the fresh market.
Lastly, the Committee considered
further relaxing the size requirement for
potatoes beyond what is proposed in
this rule. The discussion centered on
whether to extend the relaxation to U.S.
No. 2 grade potatoes as well. The
Committee believed that the proposed
relaxation is sufficient to adequately
supply the growing market demand for
smaller size potatoes while still
maintaining high quality standards for
such potatoes. After consideration of all
the alternatives, the Committee believes
that the proposed changes contained
herein would provide the greatest
amount of benefit to the industry with
the least amount of cost.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

This action will not impose any
additional reporting or recordkeeping
requirements on either small or large
potato handlers and importers. As with
all Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies. In
addition, USDA has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this final rule.

Further, the Committee’s meeting was
widely publicized throughout the potato
industry, and all interested persons
were invited to attend the meeting and
participate in Committee deliberations.
Like all Committee meetings, the June 9,
2008, meeting was a public meeting and
all entities, both large and small, were
able to express their views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on May 22, 2009 (74 FR 23958).
Copies of the rule were mailed or sent
via facsimile to all Committee members
and potato handlers and importers.
Finally, the rule was made available
through the Internet by USDA and the
Office of the Federal Register. A 60-day
comment period ending July 21, 2009,
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was provided to allow interested
persons to respond to the proposal.

One comment was received. The
commenter, representing a Canadian
association of producers and handlers,
fully supported the proposal to relax the
size requirements.

Accordingly, no changes will be made
to the rule as proposed, based on the
comments received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&'page=Marketing
OrdersSmallBusinessGuide. Any
questions about the compliance guide
should be sent to Jay Guerber at the
previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this final rule.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 945

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

m For the reasons set forth above, 7 CFR
part 945 is amended as follows:

PART 945—IRISH POTATOES GROWN
IN CERTAIN DESIGNATED COUNTIES
IN IDAHO, AND MALHEUR COUNTY,
OREGON

m 1. The authority citation for 7 CFR

part 945 continues to read as follows:
Authority: 7 U.S.C. 601-674.

m 2. In § 945.341, paragraphs (a)(2)(i)

and (a)(2)(iii) are revised to read as
follows:

§945.341 Handling regulation.
* * * * *
* x %

(a)
2 * * *

(i) Round varieties. 17/s inches
minimum diameter, unless otherwise
specified on the container in connection
with the grade.

* * * * *

(iii) All varieties, U.S. No. 1 grade or

better. (A) Size B (1V2 to 2V4 inches

diameter).

(B) Creamer (%4 to 154 inches
diameter).
* * * * *

Dated: August 31, 2009.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9-21354 Filed 9-3-09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 980

[Doc. No. AMS FV-08-0097; FV09-980-1
FR]

Vegetables, Import Regulations; Partial
Exemption to the Minimum Grade
Requirements for Fresh Tomatoes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule provides a partial
exemption to the minimum grade
requirements under the tomato import
regulation. The Florida Tomato
Committee (Committee), which locally
administers the marketing order for
tomatoes grown in Florida (order),
recommended the change for Florida
tomatoes. The order’s administrative
rules and regulations were recently
revised to exempt Vintage Ripes™
tomatoes (Vintage Ripes™) from the
shape requirements associated with the
U.S. No. 2 grade. A corresponding
change to the import regulation is
required under section 8e of the
Agricultural Marketing Agreement Act
of 1937. This rule provides the same
partial exemption for Vintage Ripes™
under the import regulation so it
conforms to the regulations under the
order.

DATES: Effective Date: October 5, 2009.

FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Marketing Specialist, or
Christian Nissen, Regional Manager,
Southeast Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 325—8793; or E-mail:
Doris.Jamieson@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under section 8e of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act,”
which provides that whenever certain
specified commodities, including
tomatoes, are regulated under a Federal
marketing order, imports of these
commodities into the United States are
prohibited unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodity.

USDA is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

There are no administrative
procedures, which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

This final rule provides a partial
exemption to the minimum grade
requirements for Vintage Ripes™
imported into the United States. Absent
an exemption, the import requirements
specify that tomatoes must meet at least
a U.S. No. 2 grade before they can be
shipped and sold into the fresh market.
A final rule amending the rules and
regulations under the order exempting
Vintage Ripes™ from the shape
requirements associated with the U.S.
No. 2 grade was issued separately by
USDA (74 FR 17591, April 16, 2009).
This rule provides the same partial
exemption under the import regulation
so it conforms to the regulations under
the order.

Section 966.52 of the order provides
the authority to establish grade
requirements for Florida tomatoes.
Section 966.323 of the order specifies,
in part, the minimum grade
requirements for tomatoes grown in
Florida. Section 980.212 specifies the
corresponding import requirements.
Form and shape represent part of the
elements of grade. The current
minimum grade requirement for Florida
tomatoes and for imported tomatoes is
a U.S. No. 2. The specifics of this grade
requirement are listed under the U.S.
Standards for Grades of Fresh Tomatoes
(7 CFR 51.1855-51.1877).

The U.S. Standards for Grades of
Fresh Tomatoes (Standards) specify the
criteria tomatoes must meet to grade a
U.S. No. 2, including that they must be



Federal Register/Vol. 74, No. 171/Friday, September 4, 2009/Rules and Regulations

45735

reasonably well formed, and not more
than slightly rough. These two elements
relate specifically to the shape of the
tomato. The definitions section of the
Standards defines reasonably well
formed as not decidedly kidney shaped,
lopsided, elongated, angular, or
otherwise decidedly deformed. The
term slightly rough means that the
tomato is not decidedly ridged or
grooved. This rule would amend
§980.212 to exempt Vintage Ripes™
from these shape requirements as
specified under the grade for a U.S. No.
2

Vintage Ripes™ are a trademarked
tomato variety bred to look and taste
like an heirloom-type tomato. One of the
characteristics of this variety is its
appearance. Vintage Ripes™ are often
shaped differently from other round
tomatoes. Depending on the time of year
and the weather, Vintage Ripes™ are
concave on the stem end with deep,
ridged shoulders. They can also be very
misshapen, appearing kidney shaped
and lopsided. Because of this variance
in shape and appearance, Vintage
Ripes™ have difficulty meeting the
shape requirements of the U.S. No. 2
grade.

In addition, the cost of production
and handling for these tomatoes tends to
be higher when compared to standard
commercial varieties. The shoulders on
Vintage Ripes™ are easily damaged,
requiring additional care during picking
and handling. These tomatoes are also
more susceptible to disease.
Consequently, Vintage Ripes™ require
greater care in production to keep
injuries and blemishes to a minimum.
Still, when compared to standard
commercial varieties, even with taking
special precaution, larger quantities of
these tomatoes are left in the field or
need to be eliminated in the
packinghouse to ensure a quality
product. Losses can approach 50
percent or higher for Vintage Ripes™.
With the higher production costs and
the reduced packout, these tomatoes
tend to sell at a higher price point than
standard round tomatoes.

Heirloom-type tomatoes have been
gaining favor with consumers. Vintage
Ripes™ were bred specifically to
address this demand. However, with its
difficulty in meeting established shape
requirements, and its increased cost of
production, producing these tomatoes
for market may not be financially viable
without an exemption. In order to make
more of these specialty tomatoes
available for consumers, the Committee
agreed to a change which provides an
exemption for Vintage Ripes™ from the
shape requirements of the U.S. No. 2
grade. This exemption is the same as

previously provided for a similar type
tomato (72 FR 1919, January 17, 2007).

This rule only provides imported
Vintage Ripes™ with a partial
exemption from the grade requirements
under the import regulation.
Consequently, Vintage Ripes™ are only
exempt from the shape requirements of
the grade and are still required to meet
all other aspects of the U.S. No. 2 grade.
Vintage Ripes™ also continue to be
required to meet all other requirements
under the import regulation, such as
size and inspection.

Prior to the 1998-99 season, the
Committee recommended that the
minimum grade be increased from a
U.S. No. 3 to a U.S. No. 2. A conforming
change was also made to the import
regulation. Committee members agree
that increasing the grade requirement
has been very beneficial to the industry
and in the marketing of tomatoes. It is
important to the Committee that these
benefits be maintained. There was some
industry concern that providing a
partial exemption for shape for an
heirloom-type tomato could result in the
shipment of U.S. No. 3 grade tomatoes
of standard commercial varieties,
contrary to the objectives of the
exemption and the order.

To ensure this exemption does not
result in the shipment of U.S. No. 3
grade tomatoes of other varieties, this
exemption only applies to Vintage
Ripes™ covered under the Agricultural
Marketing Service’s Identity
Preservation (IP) program. The IP
program was developed by the
Agricultural Marketing Service to assist
companies in marketing products
having unique traits. The program
provides independent, third-party
verification of the segregation of a
company’s unique product at every
stage, from seed, production and
processing, to distribution. This
exemption is contingent upon the
Vintage Ripes™ maintaining positive
program status under the IP program
and continuing to meet program
requirements. As such, this should help
ensure that only Vintage Ripes™ are
shipped under this exemption.

Section 8e of the Act provides that
when certain domestically produced
commodities, including tomatoes, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality, and maturity requirements.
A final rule amending the rules and
regulations under the order exempting
Vintage Ripes™ from the shape
requirements associated with the U.S.
No. 2 grade was issued separately by
USDA on April 16, 2009 (74 FR 17591).
This rule amends §980.212 of the

import requirements to bring the tomato
import regulation into conformity with
the changes to the regulations issued
under the order.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Import regulations issued under
the Act are based on those established
under Federal marketing orders.

There are approximately 200
importers of tomatoes subject to the
regulation. Small agricultural service
firms, which include tomato importers,
are defined by the Small Business
Administration (SBA) as those having
annual receipts of less than $7,000,000
(13 CFR 121.201). Based on information
from the Foreign Agricultural Service,
USDA, the dollar value of imported
fresh tomatoes ranged from around
$1.07 billion in 2005 to $1.22 billion in
2007. Using these numbers, the majority
of tomato importers may be classified as
small entities.

Mexico, Canada, and the Netherlands
are the major tomato producing
countries exporting tomatoes to the
United States. In 2007, shipments of
tomatoes imported into the United
States totaled 1.7 million metric tons.
Mexico accounted for 949,695 metric
tons, 111,697 metric tons were imported
from Canada, and 5,147 metric tons
arrived from the Netherlands.

This final rule provides a partial
exemption to the minimum grade
requirements for Vintage Ripes™
imported into the United States. Absent
an exemption, the import requirements
for tomatoes specify that tomatoes must
meet at least a U.S. No. 2 grade before
they can be shipped and sold into the
fresh market. A final rule amending the
rules and regulations under the order
exempting Vintage Ripes™ from the
shape requirements associated with the
U.S. No. 2 grade was issued separately
by USDA (74 FR 17591, April 16, 2009).
Under section 8e of the Act, imports of
tomatoes have to meet the same grade,
size, quality, and maturity requirements
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as under the order. This rule provides
the same partial exemption under the

import regulation so it conforms to the
changes under the order.

This action represents a small
increase in costs for imports of Vintage
Ripes™, primarily from costs associated
with developing and maintaining an IP
program. However, the costs are
minimal. This results in increased sales
of Vintage Ripes™. Consequently, the
benefits of this action more than offset
the associated costs.

This final rule will not impose any
additional reporting or recordkeeping
requirements beyond the IP program on
either small or large tomatoes importers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Additionally, except for applicable
domestic regulations, USDA has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this final rule. Further, the public
comment received concerning the
proposal did not address the initial
regulatory flexibility analysis.

A proposed rule concerning this
action was published in the Federal
Register on March 9, 2009 (74 FR 9969).
The rule was made available through
the Internet by USDA and the Office of
the Federal Register. A 60-day comment
period ending May 8, 2009, was
provided to allow interested persons to
respond to the proposal.

One comment was received during
the comment period in response to the
proposal. The commenter agreed that
heirloom tomatoes are gaining favor in
the marketplace, and recognized that
such tomatoes have difficulty meeting
size and shape requirements under the
order. He stated that the exemption
provided in this rule should include all
heirloom tomatoes.

As previously discussed, the
Comumittee is concerned that granting
broad exemptions for unspecified
heirloom-type tomatoes could result in
the shipment of U.S. No. 3 grade
tomatoes of standard commercial
varieties, weakening the integrity and
the effectiveness of the order. To
prevent this and ensure that only the
specified varieties are shipped under
the exemption granted, the exemption
has been tied to continued participation

in the IP program developed by USDA.
Further, this is the second exemption of
this type to be issued, and other
producers of heirloom-type tomatoes are
free to seek similar exemptions.
Therefore, this rule exempts only
Vintage Ripes™, and the exemption is
contingent upon maintenance of
positive program status under USDA’s
IP program.

Accordingly, no changes will be made
to the rule as proposed, based on the
comment received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov
/AMSv1.o/ams.fetchTemplateData.do?
template=TemplateN&page=Marketing
OrdersSmallBusinessGuide. Any
questions about the compliance guide
should be sent to Jay Guerber at the
previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this final rule.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 980

Food grades and standards, Imports,
Marketing agreements, Onions, Potatoes,
Tomatoes.

m For the reasons set forth in the
preamble, 7 CFR part 980 is amended as
follows:

PART 980—VEGETABLES; IMPORT
REGULATIONS

m 1. The authority citation for 7 CFR
part 980 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§980.212 [Amended]

m 2.In § 980.212, paragraph (b)(1) all
references to “UglyRipe™" are revised
to read “UglyRipe™ and Vintage
Ripes™”,

Dated: August 31, 2009.
Rayne Pegg,
Administrator.
[FR Doc. E9-21353 Filed 9-3-09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Cooperative State Research,
Education, and Extension Service

7 CFR Part 3430
RIN 0524—-AA28

Competitive and Noncompetitive Non-
Formula Federal Assistance
Programs—General Award
Administrative Provisions and
Program-Specific Administrative
Provisions for the Specialty Crop
Research Initiative

AGENCY: Cooperative State Research,
Education, and Extension Service,
USDA.

ACTION: Final rule.

SUMMARY: The Cooperative State
Research, Education, and Extension
Service (CSREES) is publishing as a
final rule one set of administrative
requirements that contain elements
common to all of the competitive and
noncompetitive non-formula Federal
assistance programs the Agency
administers. In a relatively short period
of time, this allows CSREES to apply
basic rules to Federal assistance
programs that had been operating
without them, including new non-
formula Federal assistance programs
created by the enactment of the Food,
Conservation, and Energy Act of 2008
(FCEA) and to efficiently implement
changes to programs with existing
regulations as required by FCEA. The
provisions in subparts A through E
serve as a single Agency resource
codifying current practices simply and
coherently for almost all CSREES
competitive and noncompetitive non-
formula Federal assistance programs
except the Small Business Innovation
Research (SBIR) Program and the
Veterinary Medicine Loan Repayment
Program (VMLRP). As specific rules are
developed for each CSREES Federal
assistance program, CSREES will
propose adding a subpart for that
Federal assistance program to this
regulation. This final rule is published
with a first set of program-specific
Federal assistance regulations as subpart
F for the Specialty Crop Research
Initiative, authorized under section 412
of the Agricultural Research, Extension,
and Education Reform Act of 1998, as
added by section 7311 of FCEA.

DATES: Effective Date: September 4,
2009, except that §§3430.56 and
3430.58(b) shall apply only to a grant or
cooperative agreement awarded on or
after September 4, 2009 or to a grant or
cooperative agreement awarded prior to
that date that receives additional funds
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from the awarding agency on or after
that date.

FOR FURTHER INFORMATION CONTACT:
Ellen Danus, Chief, Policy and
Oversight Branch, Office of Extramural
Programs, Cooperative State Research,
Education, and Extension Service, U.S.
Department of Agriculture, STOP 2299;
1400 Independence Avenue, SW.,
Washington, DC 20250-2299; Voice:
202-205-5667; Fax: 202—401-7752;
E-mail: edanus@csrees.usda.gov.
SUPPLEMENTARY INFORMATION:

I. Background and Summary

Authority

This rulemaking is authorized by
section 1470 of the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977
(NARETPA), as amended, Public Law
95-113 (7 U.S.C. 3316). It furthers the
streamlining and standardization efforts
initiated by the Federal Financial
Assistance Management Improvement
Act of 1999, Public Law 106-107 (31
U.S.C. 6101 note), which sunset in
November 2007, and is in accordance
with the efforts of CSREES and the U.S.
Department of Agriculture (USDA) to
streamline and simplify the entire
Federal assistance process while
meeting the ever-increasing
accountability and transparency
standards.

Context

CSREES has published administrative
provisions specific to some of the non-
formula Federal assistance programs it
administers. These provisions appear in
7 CFR parts 3400, Special Research
Grants Program; 3401, Rangeland
Research Grants Program; 3402, Food
and Agricultural Sciences National
Needs Graduate and Postgraduate
Fellowship Grants Program; 3405,
Higher Education Challenge Grants
Program; 3406, 1890 Institution
Capacity Building Grants Program;
3411, National Research Initiative
Competitive Grants Program; and 3415,
Biotechnology Risk Assessment
Research Grants Program. This final rule
applies to all competitive and
noncompetitive non-formula Federal
assistance programs administered by
CSREES (including the programs in 7
CFR parts 3400 through 3402, 3405,
3406, 3411, and 3415), except for the
Small Business Innovation Research
(SBIR) Program with implementing
regulations codified at 7 CFR part 3403
and the Veterinary Medicine Loan
Repayment Program (VMLRP) with
implementing regulations codified at 7
CFR part 3431. Where the
administrative provisions in this

regulation conflict with existing
regulations for CSREES-administered
non-formula Federal assistance
programs (i.e., 7 CFR parts 3400 through
3402, 3405, 3406, 3411, and 3415), this
regulation will supersede.

Purpose

A primary function of CSREES is the
fair, effective, and efficient
administration of Federal assistance
programs implementing agricultural
research, education, and extension
programs. The Agency’s development
and publication of regulations for its
non-formula Federal assistance
programs serve to enhance its
accountability and standardize
procedures across the Federal assistance
programs it administers while providing
transparency to the public. More than
thirty Federal assistance programs
administered by CSREES are not
currently governed by administrative
provisions; and CSREES’ existing
administrative provisions fail to take
advantage of basic similarities between
non-formula Federal assistance
programs and the Federal government-
wide efforts to standardize and
streamline the entire Federal assistance
process from pre-award through
closeout and post-award. The
cumulative effect is duplicative,
confusing language, contrary to the
needs and demands of applicants and
awardees for consistent and clear
Federal assistance policies and
procedures.

This rulemaking attempts to solve the
problem by addressing the elements
common to all of the competitive and
noncompetitive Federal assistance
programs CSREES administers. In this
way, the Agency is applying basic rules
to Federal assistance programs that had
been operating without them and can
quickly implement regulations for any
new program. In addition, this rule
serves as a single resource, except for
the SBIR, VMLRP, and formula grant
programs, that codifies current
processes simply and coherently.

This final rule allows CSREES to
finally document and codify the Federal
assistance policies and business
practices it sought to standardize and
streamline in concert with other Federal
grant-making agencies in response to
various laws (including Pub. L. 106—
107), regulations, and Presidential,
Departmental, and Agency directives
and initiatives. As of fiscal year 2008,
CSREES published program solicitations
or Requests For Applications (RFAs) in
an Agency-wide template (incorporating
the Federal government-wide
requirements and standards) on the
Grants.gov Web site; accepted all

applications (using the SF—424 form
families) via Grants.gov; required all
competitive and noncompetitive non-
formula Federal assistance programs to
submit all progress and final technical
reports via the Current Research
Information System (CRIS); and as of
July 1, 2008, implemented a more
comprehensive and updated set of
award terms and conditions that are
consistent with other Federal grant-
making agencies, yet address the unique
needs of CSREES programs and USDA
and CSREES business practices. This
final rule also addresses various issues
related to audit findings and
recommendations from the USDA Office
of Inspector General (e.g., timely
closeout of expired awards and
restriction of grant funds 90 days after
the expiration date). In response to
Office of Management and Budget
(OMB) Circular A—123 on Internal
Controls, Improper Payments
Information Act of 2002 (IPIA) (Pub. L.
107-300), and other oversight and
monitoring requirements, CSREES seeks
to clearly establish and implement
monitoring and oversight procedures
and systems to ensure that Federal
assistance funds are being efficiently
and effectively expended in accordance
with program authorities and Federal
assistance laws and regulations.

Alternatives

CSREES considered publishing
separate rules for each uncovered
Federal assistance program. However,
this would defeat the purposes of recent
laws, regulations, and Presidential,
Departmental, and Agency initiatives to
standardize and streamline the entire
award cycle. Furthermore, it would be
a time consuming practice to draft and
publish a final rule for each uncovered
program. On the other hand, this final
rule provides clearer, more consistent
and effective Federal assistance policies
and procedures for the awardee that will
contribute to more efficient and
effective program delivery and
potentially result in less audit findings
and disallowed costs. The Agency
expects this final rule to contribute to
and facilitate more consistent processes
across Federal assistance programs
within CSREES and across USDA and
the Federal Government. By making
better use of standard administrative
provisions, CSREES also anticipates
being able to publish clearer and more
consistent RFAs within a shorter time
frame and provide applicants, awardees,
staff, and the public with one
comprehensive set of administrative
provisions.
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Compliance

As implemented, applicants who fail
to comply with the new administrative
provisions may not have their
applications considered for funding by
CSREES, may have their award
suspended or terminated, or may be
billed for disallowed costs. This penalty
provision can be enforced and is critical
to CSREES’ fair, effective, and efficient
administration of Federal assistance
programs. It is anticipated that having
one set of administrative provisions
codified in one part will assist
applicants and awardees in
understanding and complying with
Federal assistance laws and regulations,
as well as the intent of the authorizing
legislation.

Organization

CSREES organized the regulation as
follows: Subparts A through E provide
administrative provisions for all
competitive and noncompetitive non-
formula awards. Subparts F and
thereafter apply to specific CSREES
programs.

CSREES is, to the extent practical,
using the following subpart template for
each program authority: (1)
Applicability of regulations; (2)
purpose; (3) definitions (those in
addition to or different from § 3430.2);
(4) eligibility; (5) project types and
priorities; (6) funding restrictions; and
(7) matching requirements. Subparts F
and thereafter contain the above seven
components in this order, to the extent
practical. Additional sections may be
added for a specific program if there are
additional requirements or a need for
additional rules for the program (e.g.,
additional reporting requirements).

Subpart F—Specialty Crop Research
Initiative

As stated above, this final rulemaking
includes the program-specific rules as
subpart F for the Specialty Crop
Research Initiative (SCRI), which is
authorized under section 412 of the
Agricultural Research, Extension, and
Education Reform Act of 1998 (7 U.S.C.
7632), as added by section 7311 of
FCEA.

Through this program-specific
regulation under subpart F, § 3430.202,
CSREES is defining “‘integrated project,
“specialty crop,” and ““trans-
disciplinary.” Subpart F, at § 3430.203,
also specifies the eligible program
applicants. Section 3430.204 provides
that CSREES can develop and
implement new activities and focus
areas not identified in § 3430.201 based
on input provided by stakeholders and
as determined by CSREES. Section

’

3430.205 states the specific program
funding restrictions and provides that,
subject to § 3430.54, indirect costs are
allowable. Section 3430.206 states the
specific matching requirements for this
program, that these matching
requirements cannot be waived, and
that use of indirect costs as in-kind
matching contributions is subject to
§3430.52. Section 3430.207 states that
the term of a SCRI grant shall not exceed
10 years.

II. Response to Comments and
Revisions Included in Final Rule

Response to Comments

On August 1, 2008, CSREES
published 7 CFR 3430, subparts A
through F, as an interim rule with a
request for comments. CSREES received
four comments on the interim rule
during the 90-day comment period from
the following organizations: American
Society for Horticulture Science; Farm
Bill Implementation Assistance
Committee, National Association of
State Universities and Land-Grant
Colleges (NASULGQG); Purdue
University; and The Council on
Government Relations, which submitted
a joint statement with NASULGC. All
four comments focused on the 100
percent matching requirement for the
SCRI program and the institutions’
inability to use unrecovered indirect
costs in excess of the statutory cap of 22
percent as part of the matching
contribution for the Federal funds
awarded. Three of the organizations
were speaking on behalf of their
member institutions. With the
application of these regulations, many
of the institutions felt that they were, in
essence, contributing more than half of
the cost of the project effort and that
CSREES was misinterpreting and
misapplying the U.S. Office of
Management and Budget (OMB) Federal
assistance circulars as well as Federal-
wide and Departmental assistance
regulations.

In promulgating these regulations,
CSREES strived to provide the
maximum flexibility and to limit both
the financial and administrative burden
to its applicants and awardees while
adhering to the intent of the legislation
and accountability standards. CSREES
has determined that, absent specific
statutory authority, it has no authority
to allow institutions to use indirect
costs in excess of the maximum allowed
indirect cost rate (e.g., 22 percent for
grants, pursuant to 7 U.S.C. 3310) to
satisfy the matching requirement. This
has been the longstanding policy of
CSREES with regard to matching
requirements and the use of indirect

costs as a matching contribution.
However, in response to the community,
Congress enacted section 736 as part of
the Agriculture, Rural Development,
Food and Drug Administration, and
Related Agencies Appropriations Act,
2009 (Pub. L. 111-8, div. A), to allow
institutions to use unrecovered indirect
costs not otherwise charged against the
grant toward the matching contribution
for the SCRI program, consistent with
the indirect cost rate approved for the
recipient. Consequently, because section
736 applies only in FY 2009, the
appropriate sections of the final rule
have not been revised in this regard
(althoughf §§ 3430.52, 3430.205, and
3430.206 have been modified as a
matter of clarification). This new
authority for FY 2009 is explained,
however, in the FY 2009 RFA for this
program. Subpart F will be revised if
and when this provision becomes a
permanent change to the SCRI authority.

In addition, § 3430.54 is revised to
state that the indirect cost rates for
grants and cooperative agreements are
determined in accordance with the
applicable assistance regulations and
cost principles unless superseded by
another authority.

Under applicable assistance
regulations and cost principles, the
negotiated indirect cost rates would
apply to both grants and cooperative
agreements administered by CSREES.
However, section 1462(a) of NARETPA
(7 U.S.C. 3310(a)) establishes a statutory
indirect cost rate cap of 22 percent for
any CSREES grant. Prior to the FCEA
amendment increasing the cap from 19
to 22 percent, a general provision of the
annual appropriations act set the
indirect cost rate cap for competitive
grants at 20 percent; however, the
Agriculture, Rural Development, Food
and Drug Administration, and Related
Agencies Appropriations Act, 2009, did
not include that general provision for
FY 2009. The FY 2009 appropriations
act did, however, include a general
provision setting the indirect cost rate
cap for cooperative agreements to
nonprofit institutions (including
educational institutions) at 10 percent
for awards supported with these
appropriated funds.

Revisions Included in the Final Rule

This final rule was revised throughout
to apply this regulation to not only
grants but to Federal assistance
cooperative agreements, which was the
original intention in the interim rule.

Subpart A of the regulation was
revised slightly to add definitions for
award, cooperative agreement, and
program announcement to § 3430.202.
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Subpart B was revised to clearly
define the differences between optional
and required letters of intent and to
clarify the eligibility of foreign entities
(i.e., individuals and foreign
organizations). Subpart C was revised to
make several minor clarifications
regarding the type of review for
competitive versus noncompetitive
awards, and subpart D was revised by
adding § 3430.42 on special award
conditions.

Subpart E was revised to add the U.S.
Department of the Treasury’s
Automated Standard Application for
Payments (ASAP) system as an
electronic payment system, as CSREES
is currently transitioning to this system
as part of USDA’s implementation of a
new accounting system, Financial
Management Modernization Initiative
(FMMI), on October 1, 2009. Along with
this implementation, CSREES is
currently exploring options for the
implementation of the Federal Financial
Report (FFR) required by October 1,
2009, as CSREES has been using the
U.S. Department of Health and Human
Services’ Payment Management System
(DHHS-PMS) since January 1991.
Currently, awardees provide their PSC—
272, Federal Cash Transactions Reports,
through the DHHS-PMS. Once the
business process for the FFR is
established, CSREES will revise its
Terms and Conditions and will update
this subpart which will coincide with
the revisions associated with the
establishment of the National Institute
of Food and Agriculture effective
October 1, 2009.

Subpart E also was revised to make
clarifying changes regarding indirect
cost rates and use of indirect costs as in-
kind matching contributions
(§§3430.52(b), 3430.54). The previous
sections on technical reporting
(§ 3430.54), financial reporting
(§ 3430.55), and project meetings
(§3430.56) were renumbered as
§§3430.55, 3430.56, and 3430.57,
respectively. The previous section on
hearings and appeals (§ 3430.57) was
expanded and added as a new
§3430.62.

CSREES also added sections to clarify
policies and procedures on prior
approvals (i.e., subcontracts and no-cost
extensions of time) (§ 3430.58); review
of disallowed costs (§ 3430.59);
suspension, termination, and
withholding of support (§ 3430.60); and
debt collection (§ 3430.61). The
previous § 3430.58 was re-titled
“Expiring appropriations” from
“Closeout” (and renumbered as
§ 3430.63) and was expanded to include
procedures for Federal assistance
awards supported with other Federal

agencies’ funds (transferred via an
interagency agreement) and to specify
that final draws need to be executed by
no later than June 30th of the final year
(although the 90-day period beyond the
award expiration date is later) to allow
CSREES to properly bill and close-out
the interagency agreements before the
end of the Federal fiscal year.

As mentioned earlier and based on
USDA Office of Inspector General (OIG)
audits and annual OMB Circular No. A—
123 reviews, CSREES is establishing
stricter internal controls to ensure that
Federal assistance funds are no longer
available for draw-down to the awardee
beyond 90 days of the expiration date.
In response, CSREES incorporated in
this final regulation (§§ 3430.56,
3430.58) procedures for requesting an
extension to submit a final SF-269,
Financial Status Report; for requesting a
no-cost extension of time; and for the
approval of draw requests beyond the
90-day period in extenuating
circumstances, as determined by
CSREES.

Subpart F was revised in § 3430.203
by removing the reference to eligibility
of individuals and foreign entities,
which is already addressed in § 3430.16.
Section 3430.205 was revised by
removing provisions regarding indirect
costs, which are addressed in §§ 3430.52
and 3430.54. Also, a new §3430.207
was added to provide that the statutory
maximum grant term is 10 years.

Other technical and clarifying edits
are made throughout subparts A through
F.

III. Future Rulemaking Activities for 7
CFR Part 3430

CSREES is publishing this rule as
final and these regulations apply to all
CSREES competitive and
noncompetitive non-formula programs
(including the programs implemented
by 7 CFR part 3400, Special Research
Grants Program; 7 CFR part 3401,
Rangeland Research Grants Program; 7
CFR part 3402, Food and Agricultural
Sciences National Needs Graduate and
Postgraduate Fellowship Grants
Program; 7 CFR part 3405, Higher
Education Challenge Grants Program; 7
CFR part 3406, 1890 Institution
Capacity Building Grants Program; 7
CFR part 3411, National Research
Initiative Competitive Grants Program;
and 7 CFR part 3415, Biotechnology
Risk Assessment Research Grants
Program). Where these parts conflict
with a provision in this rule, this rule
takes precedence. As stated previously,
this regulation will not apply to the
SBIR Program and VMLRP. Within the
next three years, CSREES plans to
cancel all of the existing program-

specific regulations identified in 7 CFR
and incorporate these program-specific
regulations as separate subparts under
this part 3430. In addition, CSREES is
currently drafting a CSREES Grants
Policy Manual, which while
incorporating the regulations under this
part, will apply to both grants and
Federal assistance cooperative
agreements and provide more specific
instructions, detailed explanations, and
background for potential applicants,
awardees, Agency and Departmental
staff, and the public.

Per section 7511 of the FCEA, the
Secretary shall establish within the
Department an agency to be known as
the ‘National Institute of Food and
Agriculture.” Effective no later than
October 1, 2009, the Secretary shall
transfer the authorities (including all
budget authorities, available
appropriations, and personnel), duties,
obligations, and related legal and
administrative functions of CSREES to
the National Institute of Food and
Agriculture. Consequently, it is
anticipated that this rule will undergo
future regulatory action within the next
12 months. At that time, the regulation
also will be updated to incorporate the
implementation of the FFR as well as
the Agency’s implementation of the U.S.
Department of the Treasury’s ASAP
system as the Agency’s electronic
payment management system.

IV. Administrative Requirements
Executive Order 12866

This action has been determined not
significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget. This final rule
will not create a serious inconsistency
or otherwise interfere with an action
taken or planned by another agency; nor
will it materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs; nor will it have an
annual effect on the economy of $100
million or more; nor will it adversely
affect the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities in a
material way. Furthermore, it does not
raise a novel legal or policy issue arising
out of legal mandates, the President’s
priorities or principles set forth in the
Executive Order.

Regulatory Flexibility Act of 1980

This final rule has been reviewed in
accordance with the Regulatory
Flexibility Act of 1980, as amended by
the Small Business Regulatory
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Enforcement Fairness Act of 1996, 5
U.S.C. 601-612. The Department
concluded that the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule does not involve regulatory
and informational requirements
regarding businesses, organizations, and
governmental jurisdictions subject to
regulation.

Paperwork Reduction Act (PRA)

The Department certifies that this
final rule has been assessed in
accordance with the requirements of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., (PRA). The Department
concludes that this final rule does not
impose any new information
requirements; however, the burden
estimates were increased for existing
approved information collections
associated with this rule due to
additional applicants. These estimates
were provided to OMB. In addition to
the SF—424 form families (i.e., Research
and Related and Mandatory), SF-272,
Federal Cash Transactions Report, and
SF-269, Financial Status Reports,
CSREES has three currently approved
OMB information collections associated
with this rulemaking: OMB Information
Collection No. 0524—0042, CSREES
Current Research Information System
(CRIS); No. 0524-0041, CSREES
Application Review Process; and No.
0524-0026, Assurance of Compliance
with the Department of Agriculture
Regulations Assuring Civil Rights
Compliance and Organizational
Information.

Catalog of Federal Domestic Assistance

This final regulation applies to the
following Federal assistance programs
administered by CSREES including
10.200, Grants for Agricultural
Research—Special Research Grants;
10.206, Grants for Agricultural
Research—Competitive Research Grants;
10.210, Food and Agricultural Sciences
National Needs Graduate Fellowship
Grants; 10.215, Sustainable Agriculture
Research and Education; 10.216, 1890
Institution Capacity Building Grants;
10.217, Higher Education Challenge
Grants; 10.219, Biotechnology Risk
Assessment Research; 10.220, Higher
Education Multicultural Scholars
Program; 10.221, Tribal Colleges
Education Equity Grants; 10.223,
Hispanic Serving Institutions Education
Grants; 10.225, Community Food
Projects; 10.226, Secondary and Two-
Year Postsecondary Agriculture
Education Challenge Grants; 10.227,
1994 Institutions Research Program;
10.228, Alaska Native Serving and
Native Hawaiian Serving Institutions

Education Grants; 10.303, Integrated
Programs; 10.304, Homeland Security—
Agricultural; 10.305, International
Science and Education Grants; 10.306,
Biodiesel; 10.307, Organic Agriculture
Research and Extension Initiative;
10.308, Resident Instruction for Insular
Area Activities; 10.309, Specialty Crop
Research Initiative; 10.310, Agriculture
and Food Research Initiative; 10.311,
Beginning Farmer and Rancher
Development Initiative; 10.312, Biomass
Research and Development Initiative;
10.314, New Era Rural Technology
Program; and 10.500, Cooperative
Extension Service.

Unfunded Mandates Reform Act of 1995
and Executive Order 13132

The Department has reviewed this
final rule in accordance with the
requirements of Executive Order No.
13132 and the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1501 et
seq., and has found no potential or
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. As there is no
Federal mandate contained herein that
could result in increased expenditures
by State, local, or tribal governments or
by the private sector, the Department
has not prepared a budgetary impact
statement.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The Department has reviewed this
final rule in accordance with Executive
Order 13175 and has determined that it
does not have “tribal implications.” The
final rule does not “have substantial
direct effects on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

Clarity of This Regulation

Executive Order 12866 and the
President’s Memorandum of June 1,
1998, require each agency to write all
rules in plain language. The Department
invites comments on how to make this
final rule easier to understand.

List of Subjects

Administrative practice and
procedure, Agricultural research,
Education, Extension, Federal
assistance.

m For the reasons discussed in the
preamble, the Cooperative State
Research, Education, and Extension

Service is amending Chapter XXXIV of
Title 7 of the Code of Federal
Regulations to revise part 3430 to read
as follows:

PART 3430—COMPETITIVE AND
NONCOMPETITIVE NON-FORMULA
FEDERAL ASISTANCE PROGRAMS—
GENERAL AWARD ADMINISTRATIVE
PROVISIONS

Subpart A—General Information

Sec.
3430.1
3430.2

Applicability of regulations.

Definitions.

3430.3 Deviations.

3430.4 Other applicable statutes and
regulations.

Subpart B—Pre-award: Solicitation and
Application

3430.11 Competition.

3430.12 Requests for applications.

3430.13 Letter of intent to submit an
application.

3430.14 Types of applications; types of
award instruments.

3430.15 Stakeholder input.

3430.16 Eligibility requirements.

3430.17 Content of an application.

3430.18 Submission of an application.

3430.19 Resubmission of an application.

3430.20 Acknowledgment of an
application.

3430.21 Confidentiality of applications and
awards.

Subpart C—Pre-award: Application Review
and Evaluation

3430.31 Guiding principles.

3430.32 Preliminary application review.

3430.33 Selection of reviewers.

3430.34 Evaluation criteria.

3430.35 Review of noncompetitive
applications.

3430.36 Procedures to minimize or
eliminate duplication of effort.

3430.37 Feedback to applicants.

Subpart D—Award

3430.41 Administration.
3430.42 Special award conditions.

Subpart E—Post-award and Closeout

3430.51
3430.52
3430.53
3430.54
3430.55
3430.56
3430.57
3430.58

Payment.

Cost sharing and matching.

Program income.

Indirect costs.

Technical reporting.

Financial reporting.

Project meetings.

Prior approvals.

3430.59 Review of disallowed costs.

3430.60 Suspension, termination, and
withholding of support.

3430.61 Debt collection.

3430.62 Award appeals procedures.

3430.63 Expiring appropriations.

Subpart F—Specialty Crop Research
Initiative
3430.200
3430.201
3430.202
3430.203
3430.204

Applicability of regulations.
Purpose.

Definitions.

Eligibility.

Project types and priorities.
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3430.205 Funding restrictions.
3430.206 Matching requirements.
3430.207 Other considerations.

AuthOI‘ity: 7 U.S.C. 3316; Pub. L. 106—107
(31 U.S.C. 6101 note)

Subpart A—General Information

§3430.1 Applicability of regulations.

(a) General. This part provides agency
specific regulations regarding the
application for, and evaluation, award,
and post-award administration of,
Cooperative State Research, Education,
and Extension Service (CSREES)
awards, and is supplementary to the
USDA uniform assistance regulations at
7 CFR parts 3016 (State, local, and tribal
governments), 3019 (institutions of
higher education, hospitals, and
nonprofits), and 3015 (all others), as
applicable. These regulations apply to
the following types of Federal assistance
awards: Grants and cooperative
agreements.

(b) Competitive programs. This part
applies to all agricultural research,
education, and extension competitive
and related programs for which CSREES
has administrative or other authority, as
well as any other Federal assistance
program delegated to the CSREES
Administrator. In cases where
regulations of this part conflict with
existing regulations of CSREES in Title
7 (i.e., 7 CFR parts 3400 through 3499)
of the Code of Federal Regulations,
regulations of this part shall supersede.
This part does not apply to the Small
Business Innovation Research (SBIR)
Program (7 CFR part 3403) and the
Veterinary Medicine Loan Repayment
Program (VMLRP) authorized under
section 1415A of the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977
(NARETPA) (7 U.S.C. 3151a).

(c) Noncompetitive programs.
Subparts A, B, D, and E, as well as
§ 3430.35 of subpart C, apply to all
noncompetitive agricultural research,
education, and extension programs
administered by CSREES, as well as any
other Federal assistance program
delegated to the CSREES Administrator.

(d) Federal assistance programs
administered on behalf of other
agencies. Subparts A through E, as
appropriate, apply to competitive and
noncompetitive grants and cooperative
agreements administered on behalf of
other agencies of the Federal
Government. Requirements specific to
these Federal assistance programs will
be included in the program solicitations
or requests for applications (RFAs).

(e) Federal assistance programs
administered jointly with other
agencies. Subparts A through E, as

appropriate, apply to competitive and
noncompetitive grants and cooperative
agreements administered jointly with
other agencies of the Federal
Government. Requirements specific to
these Federal assistance programs will
be included in the appropriate program
solicitations or RFAs published by both
or either agency.

(f) Formula fund grants programs.
This part does not apply to any of the
formula grant programs administered by
CSREES. Formula funds are the research
funds provided to 1862 Land-Grant
Institutions and agricultural experiment
stations under the Hatch Act of 1887 (7
U.S.C. 361a, et seq.); extension funds
provided to 1862 Land-Grant
Institutions under sections 3(b) and 3(c)
of the Smith-Lever Act (7 U.S.C. 343(b)
and (c)) and section 208(c) of the
District of Columbia Public
Postsecondary Education
Reorganization Act, Public Law 93-471;
agricultural extension and research
funds provided to 1890 Land-Grant
Institutions under sections 1444 and
1445 of NARETPA (7 U.S.C. 3221 and
3222); expanded food and nutrition
education program funds authorized
under section 3(d) of the Smith-Lever
Act (7 U.S.C. 343(d)) to the 1862 Land-
Grant Institutions and the 1890 Land-
Grant Institutions; extension funds
under the Renewable Resources
Extension Act of 1978 (16 U.S.C. 1671,
et seq.) for the 1862 Land-Grant
institutions and the 1890 Land-Grant
Institutions; research funds provided to
the 1862 Land-Grant Institutions, 1890
Land-Grant Institutions, and forestry
schools under the McIntire-Stennis
Cooperative Forestry Act (16 U.S.C.
582a, et seq.); and animal health and
disease research funds provided to
veterinary schools and agricultural
experiment stations under section 1433
of NARETPA (7 U.S.C. 3195).

§3430.2 Definitions.

As used in this part:

1862 Land-Grant Institution means an
institution eligible to receive funds
under the Act of July 2, 1862, as
amended (7 U.S.C. 301, et seq.). Unless
otherwise stated for a specific program,
this term includes a research foundation
maintained by such an institution.

1890 Land-Grant Institution means
one of those institutions eligible to
receive funds under the Act of August
30, 1890, as amended (7 U.S.C. 321, et
seq.), including Tuskegee University
and West Virginia State University.
Unless otherwise stated for a specific
program, this term includes a research
foundation maintained by such an
institution.

1994 Land-Grant Institution means
one of those institutions as defined in
section 532 of the Equity in Educational
Land-Grant Status Act of 1994, as
amended (7 U.S.C. 301 note). These
institutions are commonly referred to as
Tribal Colleges or Universities.

Administrator means the
Administrator of CSREES and any other
officer or employee of the CSREES to
whom the authority involved is
delegated.

Advisory Board means the National
Agricultural Research, Extension,
Education, and Economics Advisory
Board (as established under section
1408 of NARETPA (7 U.S.C. 3123).

Agricultural research means research
in the food and agricultural sciences.

Applied research means research that
includes expansion of the findings of
fundamental research to uncover
practical ways in which new knowledge
can be advanced to benefit individuals
and society.

Authorized Departmental Officer or
ADO means the Secretary or any
employee of the Department with
delegated authority to issue or modify
award instruments on behalf of the
Secretary.

Authorized Representative or AR
means the President or Chief Executive
Officer of the applicant organization or
the official, designated by the President
or Chief Executive Officer of the
applicant organization, who has the
authority to commit the resources of the
organization to the project.

Award means financial assistance that
provides support or stimulation to
accomplish a public purpose. Awards
may be grants or cooperative
agreements.

Budget period means the interval of
time (usually 12 months) into which the
project period is divided for budgetary
and reporting purposes.

Cash contributions means the
recipient’s cash outlay, including the
outlay of money contributed to the
recipient by non-Federal third parties.

College or university means, unless
defined in a separate subpart, an
educational institution in any State
which:

(1) Admits as regular students only
persons having a certificate of
graduation from a school providing
secondary education, or the recognized
equivalent of such a certificate;

(2) Is legally authorized within such
State to provide a program of education
beyond secondary education;

(3) Provides an educational program
for which a bachelor’s degree or any
other higher degree is awarded;

(4) Is a public or other nonprofit
institution; and
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(5) Is accredited by a nationally
recognized accrediting agency or
association. Unless otherwise stated for
a specific program, this term includes a
research foundation maintained by such
an institution.

Cooperative agreement means the
award by the Authorized Departmental
Officer of funds to an eligible awardee
to assist in meeting the costs of
conducting for the benefit of the public,
an identified project which is intended
and designed to accomplish the purpose
of the program as identified in the
program solicitation or RFA, and where
substantial involvement is expected
between CSREES and the awardee when
carrying out the activity contemplated
in the agreement.

Department means the United States
Department of Agriculture.

Education activity or teaching activity
means formal classroom instruction,
laboratory instruction, and practicum
experience in the food and agricultural
sciences and other related matters such
as faculty development, student
recruitment and services, curriculum
development, instructional materials
and equipment, and innovative teaching
methodologies.

Established and demonstrated
capacity means that an organization has
met the following criteria:

(1) Conducts any systematic study
directed toward new or fuller
knowledge and understanding of the
subject studied; or,

(2) Systematically relates or applies
the findings of research or scientific
experimentation to the application of
new approaches to problem solving,
technologies, or management practices;
and

(3) Has facilities, qualified personnel,
independent funding, and prior projects
and accomplishments in research or
technology transfer.

Extension means informal education
programs conducted in the States in
cooperation with the Department.

Extension activity means an act or
process that delivers science-based
knowledge and informal educational
programs to people, enabling them to
make practical decisions.

Food and agricultural sciences means
basic, applied, and developmental
research, extension, and teaching
activities in food and fiber, agricultural,
renewable energy and natural resources,
forestry, and physical and social
sciences, including activities relating to
the following:

(1) Animal health, production, and
well-being.

(2) Plant health and production.

(3) Animal and plant germ plasm
collection and preservation.

(4) Aquaculture.

(5) Food safety.

(6) Soil, water, and related resource
conservation and improvement.

(7) Forestry, horticulture, and range
management.

(8) Nutritional sciences and
promotion.

(9) Farm enhancement, including
financial management, input efficiency,
and profitability.

(10) Home economics.

(11) Rural human ecology.

(12) Youth development and
agricultural education, including 4-H
clubs.

(13) Expansion of domestic and
international markets for agricultural
commodities and products, including
agricultural trade barrier identification
and analysis.

(14) Information management and
technology transfer related to
agriculture.

(15) Biotechnology related to
agriculture.

(16) The processing, distributing,
marketing, and utilization of food and
agricultural products.

Fundamental research means research
that increases knowledge or
understanding of the fundamental
aspects of phenomena and has the
potential for broad application, and has
an effect on agriculture, food, nutrition,
or the environment.

Graduate degree means a Master’s or
doctoral degree.

Grant means the award by the
Authorized Departmental Officer of
funds to an eligible grantee to assist in
meeting the costs of conducting for the
benefit of the public, an identified
project which is intended and designed
to accomplish the purpose of the
program as identified in the program
solicitation or RFA.

Grantee means the organization
designated in the grant award document
as the responsible legal entity to which
a grant is awarded.

Insular area means the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, the
Federated States of Micronesia, the
Republic of the Marshall Islands, the
Republic of Palau, and the Virgin
Islands of the United States.

Integrated project means a project
incorporating two or three components
of the agricultural knowledge system
(research, education, and extension)
around a problem area or activity.

Land-grant Institutions means the
1862 Land-Grant Institutions, 1890
Land-Grant Institutions, and 1994 Land-
Grant Institutions.

Matching or cost sharing means that
portion of allowable project or program

costs not borne by the Federal
Government, including the value of in-
kind contributions.

Merit review means an evaluation of a
proposed project or elements of a
proposed program whereby the
technical quality and relevance to
regional or national goals are assessed.

Merit reviewers means peers and other
individuals with expertise appropriate
to conduct merit review of a proposed
project.

Methodology means the project
approach to be followed.

Mission-linked research means
research on specifically identified
agricultural problems which, through a
continuum of efforts, provides
information and technology that may be
transferred to users and may relate to a
product, practice, or process.

National laboratories include Federal
laboratories that are government-owned
contractor-operated or government-
owned government-operated.

Non-citizen national of the United
States means a person defined in the
Immigration and Nationality Act, 8
U.S.C. 1101(a)(22), who, though not a
citizen of the United States, owes
permanent allegiance to the United
States. When eligibility is claimed
solely on the basis of permanent
allegiance, documentary evidence from
the U.S. Citizenship and Immigration
Services as to such eligibility must be
made available to CSREES upon request.

Peer reviewers means experts or
consultants qualified by training and
experience to give expert advice on the
scientific and technical merit of
applications or the relevance of those
applications to one or more of the
application evaluation criteria. Peer
reviewers may be adhoc or convened as
a panel.

Prior approval means written
approval by an Authorized
Departmental Officer evidencing prior
consent.

Private research organization means
any non-governmental corporation,
partnership, proprietorship, trust, or
other organization.

Private sector means all non-public
entities, including for-profit and
nonprofit commercial and non-
commercial entities, and including
private or independent educational
associations.

Program announcement (PA) means a
detailed description of the RFA without
the associated application package(s).
CSREES will not solicit or accept
applications in response to a PA.

Program Officer means a CSREES
individual (often referred to as a
National Program Leader) who is
responsible for the technical oversight
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of the award on behalf of the
Department.

Project means the particular activity
within the scope of the program
supported by an award.

Project Director or PD means the
single individual designated by the
awardee in the application and
approved by the Authorized
Departmental Officer who is responsible
for the direction and management of the
project, also known as a Principal
Investigator (PI) for research activities.

Project period means the total length
of time, as stated in the award document
and modifications thereto, if any, during
which Federal sponsorship begins and
ends.

Research means any systematic study
directed toward new or fuller
knowledge and understanding of the
subject studied.

Scientific peer review means an
evaluation of the technical quality of a
proposed project and its relevance to
regional or national goals, performed by
experts with the scientific knowledge
and technical skills to conduct the
proposed research work.

Secretary means the Secretary of
Agriculture and any other officer or
employee of the Department to whom
the authority involved is delegated.

State means any one of the fifty
States, the District of Columbia, and the
insular areas.

Third party in-kind contributions
means the value of non-cash
contributions of property or services
provided by non-Federal third parties,
including real property, equipment,
supplies and other expendable property,
directly benefiting and specifically
identifiable to a funded project or
program.

Under Secretary means the Under
Secretary for Research, Education, and
Economics.

United States means the several
States, the District of Columbia, and the
insular areas.

Units of State government means all
State institutions, including the formal
divisions of State government (i.e., the
official State agencies such as
departments of transportation and
education), local government agencies
(e.g., a county human services office),
and including State educational
institutions (e.g., public colleges and
universities).

§3430.3 Deviations.

Any request by the applicant or
awardee for a waiver of or deviation
from any provision of this part shall be
submitted to the ADO identified in the
agency specific requirements. CSREES
shall review the request and notify the

applicant/awardee, within 30 calendar
days from the date of receipt of the
deviation request, whether the request
to deviate has been approved. If the
deviation request is still under
consideration at the end of 30 calendar
days, CSREES shall inform the
applicant/awardee in writing of the date
when the applicant/awardee may expect
the decision.

§3430.4 Other applicable statutes and
regulations.

Several Federal statutes and
regulations apply to Federal assistance
applications considered for review and
to project grants and cooperative
agreements awarded under CSREES
Federal assistance programs. These
include, but are not limited to:

7 CFR Part 1, subpart A—USDA
implementation of the Freedom of
Information Act.

7 CFR Part 3—USDA implementation
of OMB Circular No. A-129, regarding
debt management.

7 CFR Part 15, subpart A—USDA
implementation of Title VI of the Civil
Rights Act of 1964, as amended.

7 CFR Part 331 and 9 CFR Part 121—
USDA implementation of the
Agricultural Bioterrorism Protection Act
of 2002.

7 CFR Part 3015—USDA Uniform
Federal Assistance Regulations,
implementing OMB directives (i.e.,
OMB Circular Nos. A-21, A-87, and
A—-122, now relocated at 2 CFR Parts
220, 225, and 230) and incorporating
provisions of 31 U.S.C. 6301-6308
(formerly the Federal Grant and
Cooperative Agreement Act of 1977,
Pub. L. 95-224), as well as general
policy requirements applicable to
recipients of Departmental financial
assistance.

7 CFR Part 3016—USDA
implementation of Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments.

7 CFR Part 3017—USDA
implementation of Governmentwide
Debarment and Suspension
(Nonprocurement).

7 CFR Part 3018—USDA
implementation of Restrictions on
Lobbying. Imposes prohibitions and
requirements for disclosure and
certification related to lobbying on
recipients of Federal contracts, grants,
cooperative agreements, and loans.

7 CFR Part 3019—USDA
implementation of OMB Circular No.
A-110, Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other

Nonprofit Organizations (now relocated
at 2 CFR part 215).

7 CFR Part 3021—USDA
implementation of Governmentwide
Requirements for Drug-Free Workplace
(Financial Assistance).

7 CFR Part 3052—USDA
implementation of OMB Circular No.
A-133, Audits of States, Local
Governments, and Non-Profit
Organizations.

7 CFR Part 3407—CSREES procedures
to implement the National
Environmental Policy Act of 1969, as
amended.

29 U.S.C. 794 (section 504,
Rehabilitation Act of 1973) and 7 CFR
Part 15b (USDA implementation of
statute)—prohibiting discrimination
based upon physical or mental handicap
in Federally assisted programs.

35 U.S.C. 200 et seq.—Bayh-Dole Act,
promoting the utilization of inventions
arising from federally supported
research or development; encouraging
maximum participation of small
business firms in federally supported
research and development efforts; and
promoting collaboration between
commercial concerns and nonprofit
organizations, including universities,
while ensuring that the Government
obtains sufficient rights in federally
supported inventions to meet the needs
of the Government and protect the
public against nonuse or unreasonable
use of inventions (implementing
regulations are contained in 37 CFR Part
401).

Subpart B—Pre-award: Solicitation and
Application

§3430.11 Competition.

(a) Standards for competition. Except
as provided in paragraph (b) of this
section, CSREES will enter into grants
and cooperative agreements, unless
restricted by statute, only after
competition.

(b) Exception. The CSREES ADO and
the designated Agency approving
official may make a determination in
writing that competition is not deemed
appropriate for a particular transaction.
Such determination shall be limited to
transactions where it can be adequately
justified that a noncompetitive award is
in the best interest of the Federal
Government and necessary to the goals
of the program.

§3430.12 Requests for applications.

(a) General. For each competitive and
noncompetitive non-formula program,
CSREES will prepare a program
solicitation (also called a request for
applications (RFA)), in accordance with
the Office of Management and Budget
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(OMB) policy directive, 68 FR 37370—
37379 (June 23, 2003), establishing a
standard format for Federal agency
announcements (i.e., program
solicitations or RFAs) of funding
opportunities under programs that
award discretionary grants or
cooperative agreements. This policy
directive requires the content of the
RFA to be organized in a sequential
manner beginning with overview
information followed by the full text of
the announcement and will apply
unless superseded by statute or another
OMB policy directive. The RFA may
include all or a portion of the following
items:

(1) Contact information.

(2) Directions for interested
stakeholders or beneficiaries to submit
written comments in a published
program solicitation or RFA.

(3) Catalog of Federal Domestic
Assistance (CFDA) number.

(4) Legislative authority and
background information.

(5) Purpose, priorities, and fund
availability.

(6) Program-specific eligibility
requirements.

(7) Program-specific restrictions on
the use of funds, if Applicable.

(8) Matching requirements, if
applicable.

(9) Acceptable types of applications.

(10) Types of projects to be given
priority consideration, including
maximum anticipated awards and
maximum project lengths, if applicable.

(11) Program areas, if applicable.

(12) Funding restrictions, if
applicable.

(13) Directions for obtaining
additional requests for applications and
application forms.

(14) Information about how to obtain
application forms and the instructions
for completing such forms.

(15) Instructions and requirements for
submitting applications, including
submission deadline(s).

(16) Explanation of the application
evaluation Process.

(17) Specific evaluation criteria used
in the review Process.

(18) Type of Federal assistance
awards (i.e., grants and/or cooperative
agreements).

(b) RFA variations. Where program-
specific requirements differ from the
requirements established in this part,
program solicitations will also address
any such variation(s). Variations may
occur in the following:

(1) Award management guidelines.

(2) Restrictions on the delegation of
fiscal responsibility.

(3) Required approval for changes to
project plans.

(4) Expected program outputs and
reporting requirements, if applicable.

(5) Applicable Federal statutes and
regulations.

(6) Confidential aspects of
applications and awards, if applicable.

(7) Regulatory information.

(8) Definitions.

(9) Minimum and maximum budget
requests, and whether applications
outside of these limits will be returned
without further review.

(c) Program announcements.
Occasionally, CSREES will issue a
program announcement (PA) to alert
potential applicants and the public
about new and ongoing funding
opportunities. These PAs may provide
tentative due dates and are released
without associated application
packages. Hence, no applications are
solicited under a PA. PAs are
announced in the Federal Register or on
the CSREES Web site.

§3430.13 Letter of intent to submit an
application.

(a) General. CSREES may request or
require that prospective applicants
notify program staff of their intent to
submit an application, identified as
“letter of intent”. If applicable, the
request or requirement will be included
in the RFA, along with directions for the
preparation and submission of the letter
of intent, the type of letter of intent, and
any relevant deadlines. There are two
types of letters of intent: optional and
required.

(b) Optional letter of intent. Entities
interested in submitting an application
for a CSREES award should complete
and submit a “Letter of Intent to Submit
an Application” by the due date
specified in the RFA. This does not
obligate the applicant in any way, but
will provide useful information to
CSREES in preparing for application
review. Applicants that do not submit a
letter of intent by the specified due date
are still allowed to submit an
application by the application due date
specified in the RFA, unless otherwise
specified in the RFA.

(c) Required letter of intent. Certain
programs may require that the
prospective applicants submit a letter of
intent for specific programs. This type
of letter is evaluated by the program
staff for suitability to the program and
in regard to program priorities, needs,
and scope. Invitations to submit a full
application will be issued by the
Program Officer or his or her
representative. For programs requiring a
letter of intent, applications submitted
without prior approval of the letter of
intent by the program staff will be
returned without review. Programs

requiring a specific letter of intent will
be specified in the RFA.

§3430.14 Types of applications; types of
award instruments.

(a) Types of applications. The type of
application acceptable may vary by
funding opportunity. The RFA will
stipulate the type of application that
may be submitted to CSREES in
response to the funding opportunity.
Applicants may submit the following
types of applications as specified in the
RFA.

(1) New. An application that is being
submitted to the program for the first
time.

(2) Resubmission. This is a project
application that has been submitted for
consideration under the same program
previously but has not been approved
for an award under the program. For
competitive programs, this type of
application is evaluated in competition
with other pending applications in the
area to which it is assigned.
Resubmissions are reviewed according
to the same evaluation criteria as new
applications. In addition, applicants
must respond to the previous panel
review summaries, unless waived by
CSREES.

(3) Renewal. An application
requesting additional funding for a
period subsequent to that provided by a
current award. For competitive
programs, a renewal application
competes with all other applications.
Renewal applications must be
developed as fully as though the
applicant is applying for the first time.
Renewal applicants also must have filed
a progress report via Current Research
Information System (CRIS), unless
waived by CSREES.

(4) Continuation. A noncompeting
application for an additional funding/
budget period within a previously
approved project.

(5) Revision. An application that
proposes a change in the Federal
Government’s financial obligations or
contingent liability from an existing
obligation; or, any other change in the
terms and conditions of the existing
award.

(6) Resubmitted renewal. This is a
project application that has been
submitted for consideration under the
same program previously. This type of
application has also been submitted for
renewal under the same program but
was not approved. For competitive
programs, this type of application is
evaluated in competition with other
pending applications in the area to
which it is assigned. Resubmitted
renewal applications are reviewed
according to the same evaluation criteria
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as new applications. Applicants must
respond to the previous panel review
summaries and file a progress report via
CRIS, unless waived by CSREES.

(b) Types of award instruments. The
following is a list of corresponding
categories of award instruments issued
by CSREES.

(1) Standard. This is an award
instrument by which CSREES agrees to
support a specified level of effort for a
predetermined project period without
the announced intention of providing
additional support at a future date.

(2) Renewal. This is an award
instrument by which CSREES agrees to
provide additional funding under a
standard award as specified in
paragraph (b)(1) of this section for a
project period beyond that approved in
an original or amended award, provided
that the cumulative period does not
exceed any statutory time limitation of
the award.

(3) Continuation. This is an award
instrument by which CSREES agrees to
support a specified level of effort for a
predetermined period of time with a
statement of intention to provide
additional support at a future date,
provided that performance has been
satisfactory, appropriations are available
for this purpose, and continued support
would be in the best interest of the
Federal Government and the public.

(4) Supplemental. This is an award
instrument by which CSREES agrees to
provide small amounts of additional
funding under a standard, renewal, or
continuation award as specified in
paragraphs (b)(1), (b)(2), and (b)(3) of
this section and may involve a short-
term (usually six months or less)
extension of the project period beyond
that approved in an original or amended
award, but in no case may the
cumulative period of the project,
including short term extensions, exceed
any statutory time limitation of the
award.

(c) Obligation of the Federal
Government. Neither the acceptance of
any application nor the award of any
project shall commit or obligate the
United States in any way to make any
renewal, supplemental, continuation, or
other award with respect to any
approved application or portion of an
approved application.

§3430.15 Stakeholder input.

Section 103(c)(2) of the Agricultural
Research, Extension, and Education
Reform Act of 1998 (AREERA) (7 U.S.C.
7613(c)(2)) requires the Secretary to
solicit and consider input on each
program RFA from persons who
conduct agricultural research,
education, and extension for use in

formulating future RFAs for competitive
programs. CSREES will provide
instructions for submission of
stakeholder input in the RFA. CSREES
will consider any comments received
within the specified timeframe in the
development of the future RFAs for the
program.

§3430.16 Eligibility requirements.

(a) General. Program-specific
eligibility requirements appear in the
subpart applicable to each program and
in the RFAs.

(b) Foreign entities—(1) Awards to
institutions. Unless specifically allowed,
foreign commercial and non-profit
institutions are not considered eligible
to apply for and receive CSREES
awards.

(2) Awards to individuals. Unless
otherwise specified, only United States
citizens, non-citizen nationals of the
United States, and lawful permanent
residents of the United States are
eligible to apply for and receive CSREES
awards.

(c) Responsibility determination. In
addition to program-specific eligibility
requirements, awards will be made only
to responsible applicants. Specific
management information relating to an
applicant shall be submitted on a one-
time basis, with updates on an as-
needed basis, as part of the
responsibility determination prior to an
award being made under a specific
CSREES program, if such information
has not been provided previously under
this or another CSREES program.
CSREES will provide copies of forms
recommended for use in fulfilling these
requirements as part of the pre-award
process. Although an applicant may be
eligible based on its status as one of
these entities, there are factors that may
exclude an applicant from receiving
Federal financial and nonfinancial
assistance and benefits under a CSREES
program (e.g., debarment or suspension
of an individual involved or a
determination that an applicant is not
responsible based on submitted
organizational management
information).

§3430.17 Content of an application.

The RFA provides instructions on
how to access a funding opportunity.
The funding opportunity contains the
application package, which includes the
forms necessary for completion of an
application in response to the RFA, as
well as the application instructions. The
application instructions document,
“CSREES Grants.gov Application Guide:
A Guide for Preparation and Submission
of CSREES Applications via
Grants.gov,” is intended to assist

applicants in the preparation and
submission of applications to CSREES.
It is also the primary document for use
in the preparation of CSREES
applications via Grants.gov.

§3430.18 Submission of an application.

(a) When to submit. The RFA will
provide deadlines for the submission of
letters of intent, if requested and
required, and applications. CSREES may
issue separate RFAs and/or establish
separate deadlines for different types of
applications, different award
instruments, or different topics or
phases of the Federal assistance
programs. If applications are not
received by applicable deadlines, they
will not be considered for funding.
Exceptions will be considered only
when extenuating circumstances exist,
as determined by CSREES, and
justification and supporting
documentation are provided to CSREES.

(b) What to submit. The contents of
the applicable application package, as
well as any other information, are to be
submitted by the due date.

(c) Where to submit. The RFA will
provide addresses for submission of
letters of intent, if requested or required,
and applications. It also will indicate
permissible methods of submission (i.e.,
electronic, e-mail, hand-delivery, U.S.
Postal Service, courier). Conformance
with preparation and submission
instructions is required and will be
strictly enforced unless a deviation had
been approved. CSREES may establish
additional requirements. CSREES may
return without review applications that
are not consistent with the RFA
instructions.

§3430.19 Resubmission of an application.

(a) Previously unfunded applications.
(1) Applications that are resubmitted to
a program, after being previously
submitted but not funded by that
program, must include the following
information:

(i) The CSREES-assigned proposal
number of the previously submitted
application.

(ii) Summary of the previous
reviewers’ comments.

(iii) Explanation of how the previous
reviewers’ comments or previous panel
summary have been addressed in the
current application.

(2) Resubmitting an application that
has been revised based on previous
reviewers’ critiques does not guarantee
the application will be recommended
for funding.

(b) Previously funded applications. (1)
CSREES competitive programs are
generally not designed to support
multiple Federal assistance awards
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activities that are essentially repetitive
in nature. PDs who have had their
projects funded previously are
discouraged from resubmitting
relatively identical applications for
further funding. Applications that are
sequential continuations or new stages
of previously funded projects must
compete with first-time applications,
and should thoroughly demonstrate
how the proposed project expands
substantially on previously funded
efforts and promotes innovation and
creativity beyond the scope of the
previously funded project.

(2) An application may be submitted
only once to CSREES. The submission
of duplicative or substantially similar
applications concurrently for review by
more than one program will result in the
exclusion of the redundant applications
from CSREES consideration.

§3430.20 Acknowledgment of an
application.

The receipt of all letters of intent and
applications will be acknowledged by
CSREES. Applicants who do not receive
an acknowledgement within a certain
number of days (as established in the
RFA, e.g., 15 and 30 days) of the
submission deadline should contact the
program contact. Once the application
has been assigned a proposal number by
CSREES, that number should be cited
on all future correspondence.

§3430.21 Confidentiality of applications
and awards.

(a) General. Names of submitting
institutions and individuals, as well as
application contents and evaluations,
will be kept confidential, except to
those involved in the review process, to
the extent permissible by law.

(b) Identifying confidential and
proprietary information in an
application. If an application contains
proprietary information that constitutes
a trade secret, proprietary commercial or
financial information, confidential
personal information, or data affecting
the national security, it will be treated
in confidence to the extent permitted by
law, provided that the information is
clearly marked by the proposer with the
term ‘“‘confidential and proprietary
information” and that the following
statement is included at the bottom of
the project narrative or any other
attachment included in the application
that contains such information: “The
following pages (specify) contain
proprietary information which (name of
proposing organization) requests not to
be released to persons outside the
Government, except for purposes of
evaluation.”

(c) Disposition of applications. By
law, the Department is required to make
the final decisions as to whether the
information is required to be kept in
confidence. Information contained in
unsuccessful applications will remain
the property of the proposer. However,
the Department will retain for three
years one file copy of each application
received; extra copies will be destroyed.
Public release of information from any
application submitted will be subject to
existing legal requirements. Any
application that is funded will be
considered an integral part of the award
and normally will be made available to
the public upon request, except for
designated proprietary information that
is determined by the Department to be
proprietary information.

(d) Submission of proprietary
information. The inclusion of
proprietary information is discouraged
unless it is necessary for the proper
evaluation of the application. If
proprietary information is to be
included, it should be limited, set apart
from other text on a separate page, and
keyed to the text by numbers. It should
be confined to a few critical technical
items that, if disclosed, could jeopardize
the obtaining of foreign or domestic
patents. Trade secrets, salaries, or other
information that could jeopardize
commercial competitiveness should be
similarly keyed and presented on a
separate page. Applications or reports
that attempt to restrict dissemination of
large amounts of information may be
found unacceptable by the Department
and constitute grounds for return of the
application without further
consideration. Without assuming any
liability for inadvertent disclosure, the
Department will limit dissemination of
such information to its employees and,
where necessary for the evaluation of
the application, to outside reviewers on
a confidential basis. An application may
be withdrawn at any time prior to the
final action thereon.

Subpart C—Pre-award: Application
Review and Evaluation

§3430.31 Guiding principles.

The guiding principle for Federal
assistance application review and
evaluation is to ensure that each
proposal is treated in a consistent and
fair manner regardless of regional and
institutional affiliation. After the
evaluation process by the review panel,
CSREES, through the program officer,
ensures that applicants receive
appropriate feedback and comments on
their proposals, and processes the
awards in as timely a manner as
possible.

§3430.32 Preliminary application review.

Prior to technical examination, a
preliminary review will be made of all
applications for responsiveness to the
administrative requirements set forth in
the RFA. Applications that do not meet
the administrative requirements may be
eliminated from program competition.
However, CSREES retains the right to
conduct discussions with applicants to
resolve technical and/or budget issues,
as deemed necessary by CSREES.

§3430.33 Selection of reviewers.

(a) Requirement. CSREES is
responsible for performing a review of
applications submitted to CSREES
competitive award programs in
accordance with section 103(a) of
AREERA (7 U.S.C. 7613(a)). Reviews are
undertaken to ensure that projects
supported by CSREES are of high
quality and are consistent with the goals
and requirements of the funding
program. Applications submitted to
CSREES undergo a programmatic
evaluation to determine the worthiness
of Federal support. The scientific peer
review or merit review is performed by
peer or merit reviewers and also may
entail an assessment by Federal
employees.

(b) CSREES Peer Review System. The
CSREES Application Review Process is
accomplished through the use of the
CSREES Peer Review System (PRS), a
Web-based system which allows
reviewers and potential reviewers to
update personal information and to
complete and submit reviews
electronically to CSREES.

(c) Relevant training and experience.
Reviewers will be selected based upon
training and experience in relevant
scientific, extension, or education fields
taking into account the following
factors:

(1) Level of relevant formal scientific,
technical education, and extension
experience of the individual, as well as
the extent to which an individual is
engaged in relevant research, education,
or extension activities.

(2) Need to include as reviewers
experts from various areas of
specialization within relevant scientific,
education, and extension fields.

(3) Need to include as reviewers other
experts (e.g., producers, range or forest
managers/operators, and consumers)
who can assess relevance of the
applications to targeted audiences and
to program needs.

(4) Need to include as reviewers
experts from a variety of organizational
types (e.g., colleges, universities,
industry, State and Federal agencies,
private profit and nonprofit
organizations) and geographic locations.
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(5) Need to maintain a balanced
composition of reviewers with regard to
minority and female representation and
an equitable age distribution.

(6) Need to include reviewers who
can judge the effective usefulness to
producers and the general public of
each application.

(d) Confidentiality. The identities of
reviewers will remain confidential to
the maximum extent possible.
Therefore, the names of reviewers will
not be released to applicants. If it is
possible to reveal the names of
reviewers in such a way that they
cannot be identified with the review of
any particular application, this will be
done at the end of the fiscal year or as
requested. Names of submitting
institutions and individuals, as well as
application content and peer
evaluations, will be kept confidential,
except to those involved in the review
process, to the extent permitted by law.
Reviewers are expected to be in
compliance with CSREES
Confidentiality Guidelines. Reviewers
provide this assurance through PRS.

(e) Conflicts of interest. During the
evaluation process, extreme care will be
taken to prevent any actual or perceived
conflicts of interest that may impact
review or evaluation. For the purpose of
determining conflicts of interest, the
academic and administrative autonomy
of an institution shall be determined.
Reviewers are expected to be in
compliance with CSREES Conflict-of-
Interest Guidelines. Reviewers provide
this assurance through PRS.

§3430.34 Evaluation criteria.

(a) General. To ensure any project
receiving funds from CSREES is
consistent with the broad goals of the
funding program, the content of each
proposal/application submitted to
CSREES will be evaluated based on a
pre-determined set of review criteria. It
is the responsibility of the Program
Officer to develop, adopt, adapt, or
otherwise establish the criteria by which
proposals are to be evaluated. It may be
appropriate for the Program Officer to
involve other scientists or stakeholders
in the development of criteria, or to
extract criteria from legislative authority
or appropriations language. The review
criteria are described in the RFA and
shall not include criteria concerning any
cost sharing or matching requirements
per section 103(a)(3) of AREERA
(7 U.S.C. 7613(a)(3)).

(b) Guidance for reviewers. In order
that all potential applicants for a
program have similar opportunities to
compete for funds, all reviewers will
receive from the Program Officer a
description of the review criteria.

Reviewers are instructed to use those
same evaluation criteria, and only those
criteria, to judge the merit of the
proposals they review.

§3430.35 Review of noncompetitive
applications.

(a) General. Some projects are
directed by either authorizing
legislation and/or appropriations to
specifically support a designated
institution or set of institutions for
particular research, education, or
extension topics of importance to the
nation, a State, or a region. Although
these projects may be awarded
noncompetitively, these projects or
activities are subject to the same
application process, award terms and
conditions, Federal assistance laws and
regulations, reporting and monitoring
requirements, and post-award
administration and closeout policies
and procedures as competitive Federal
assistance programs. The only
difference is these applications are not
subject to a competitive peer or merit
review process at the Agency level.

(b) Requirements. All noncompetitive
applications recommended for funding
are required to be reviewed by the
program officer and, as required, other
Departmental and CSREES officials; and
the review documented by the CSREES
program officer. For awards
recommended for funding at or greater
than $10,000, an independent review
and a unit review by program officials
are required.

§3430.36 Procedures to minimize or
eliminate duplication of effort.

CSREES may implement appropriate
business processes to minimize or
eliminate the awarding of CSREES
Federal assistance that unnecessarily
duplicates activities already being
sponsored under other awards,
including awards made by other Federal
agencies. Business processes may
include the review of the Current and
Pending Support Form; documented
CRIS searches prior to award; the
conduct of PD workshops, conferences,
meetings, and symposia; and agency
participation in Federal Government-
wide and other committees, taskforces,
or groups that seek to solve problems
related to agricultural research,
education, and extension and other
activities delegated to the CSREES
Administrator.

§3430.37 Feedback to applicants.

Copies of individual reviews and/or
summary reviews, not including the
identity of reviewers, will be sent to the
applicant PDs after the review process
has been completed.

Subpart D—Award

§3430.41 Administration.

(a) General. Within the limit of funds
available for such purpose, the CSREES
ADO shall make Federal assistance
awards to those responsible, eligible
applicants whose applications are
judged most meritorious under the
procedures set forth in the RFA. The
date specified by the CSREES ADO as
the effective date of the award shall be
no later than September 30th of the
Federal fiscal year in which the project
is approved for support and funds are
appropriated for such purpose, unless
otherwise permitted by law. It should be
noted that the project need not be
initiated on the award effective date, but
as soon thereafter as practical so that
project goals may be attained within the
funded project period. All funds
awarded by CSREES shall be expended
solely for the purpose for which the
funds are awarded in accordance with
the approved application and budget,
the regulations, the terms and
conditions of the award, the applicable
Federal cost principles, and the
Department’s assistance regulations
(e.g., parts 3015, 3016, and 3019 of 7
CFR).

(b) Notice of Award. The notice of
award document (i.e., Form CSREES—
2009, Award Face Sheet) will provide
pertinent instructions and information
including, at a minimum, the following:

(1) Legal name and address of
performing organization or institution to
whom the Administrator has awarded a
grant or cooperative agreement.

(2) Title of project.

(3) Name(s) and institution(s) of
Project Director(s).

(4) Identifying award number
assigned by CSREES or the Department.

(5) Project period.

(6) Total amount of CSREES financial
assistance approved.

(7) Legal authority(ies) under which
the grant or cooperative agreement is
awarded.

(8) Appropriate CFDA number.

(9) Approved budget plan (that may
be referenced).

(10) Other information or provisions
(including the Terms and Conditions)
deemed necessary by CSREES to carry
out its respective awarding activities or
to accomplish the purpose of a
particular grant or cooperative
agreement.

§3430.42 Special award conditions.

(a) General. CSREES may, with
respect to any award, impose additional
conditions prior to or at the time of any
award when, in the judgment of
CSREES, such conditions are necessary
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to ensure or protect advancement of the
approved project, the interests of the
public, or the conservation of grant or
cooperative agreement funds. CSREES
may impose additional requirements if
an applicant or recipient has a history
of poor performance; is not financially
stable; has a management system that
does not meet prescribed standards; has
not complied with the terms and
conditions of a previous award; or is not
otherwise responsible.

(b) Notification of additional
requirements. When CSREES imposes
additional requirements, CSREES will
notify the recipient in writing as to the
following: The nature of the additional
requirements; the reason why the
additional requirements are being
imposed; the nature of the corrective
actions needed; the time allowed for
completing the corrective actions; and
the method for requesting
reconsideration of the additional
requirements imposed.

(c) Form CSREES-2009, Award Face
Sheet. These special award conditions,
as applicable, will be added as a special
provision to the award terms and
conditions and identified on the Form
CSREES-2009, Award Face Sheet, for
the award.

(d) Removal of additional
requirements. CSREES will promptly
remove any additional requirements
once the conditions that prompted them
have been corrected.

Subpart E—Post-Award and Closeout

§3430.51 Payment.

(a) General. All payments will be
made in advance unless a deviation is
accepted (see § 3430.3) or as specified in
paragraph (b) of this section. All
payments to the awardee shall be made
via the U.S. Department of Health and
Human Services’ Payment Management
System (DHHS-PMS), U.S. Department
of the Treasury’s Automated Standard
Application for Payments (ASAP)
system, or another electronic funds
transfer (EFT) method, except for
awards to other Federal agencies.
Awardees are expected to request funds
via DHHS-PMS, ASAP, or other
electronic payment system for
reimbursement basis in a timely
manner.

(b) Reimbursement method. CSREES
shall use the reimbursement method if
it determines that advance payment is
not feasible and that the awardee does
not maintain or demonstrate the
willingness to maintain written
procedures that minimize the time
elapsing between the transfer of funds
and disbursement by the awardee, and
financial management systems that meet

the standards for fund control and
accountability.

§3430.52 Cost sharing and matching.

(a) General. Awardees may be
required to match the Federal funds
received under a CSREES award. The
required percentage of matching, type of
matching (e.g., cash and/or in-kind
contributions), sources of match (e.g.,
non-Federal), and whether CSREES has
any authority to waive the match will be
specified in the subpart applicable to
the specific Federal assistance program,
as well as in the RFA.

(b) Indirect Costs as in-kind matching
contributions. Indirect costs may be
claimed under the Federal portion of the
award budget or, alternatively, indirect
costs may be claimed as a matching
contribution (if no indirect costs are
requested under the Federal portion of
the award budget). However, unless
explicitly authorized in the RFA,
indirect costs may not be claimed on
both the Federal portion of the award
budget and as a matching contribution,
unless the total claimed on both the
Federal portion of the award budget and
as a matching contribution does not
exceed the maximum allowed indirect
costs or the institution’s negotiated
indirect cost rate, whichever is less. An
awardee may split the allocation
between the Federal and non-Federal
portions of the budget only if the total
amount of indirect costs charged to the
project does not exceed the maximum
allowed indirect costs or the
institution’s negotiated indirect cost
rate, whichever is less. For example, if
an awardee’s indirect costs are capped
at 22 percent pursuant to section
1462(a) of NARETPA (7 U.S.C. 3310(a)),
the awardee may request 11 percent of
the indirect costs on both the Federal
portion of the award and as a matching
contribution. Or, the awardee may
request any similar percentage that,
when combined, does not exceed the
maximum indirect cost rate of 22
percent.

§3430.53 Program income.

(a) General. CSREES shall apply the
standards set forth in this subpart in
requiring awardee organizations to
account for program income related to
projects financed in whole or in part
with Federal funds.

(b) Addition method. Unless
otherwise provided in the authorizing
statute, in accordance with the terms
and conditions of the award, program
income earned during the project period
shall be retained by the awardee and
shall be added to funds committed to
the project by CSREES and the awardee
and used to further eligible project or

program objectives. Any specific
program deviations will be identified in
the individual subparts.

(c) Award terms and conditions.
Unless the program regulations
identified in the individual subpart
provide otherwise, awardees shall
follow the terms and conditions of the
award.

§3430.54 Indirect costs.

Indirect cost rates for grants and
cooperative agreements shall be
determined in accordance with the
applicable assistance regulations and
cost principles, unless superseded by
another authority. Use of indirect costs
as in-kind matching contributions is
subject to § 3430.52(b).

§3430.55 Technical reporting.

(a) Requirement. All projects
supported with Federal funds under this
part must be documented in the Current
Research Information System (CRIS).

(b) Initial Documentation in the CRIS
Database. Information collected in the
“Work Unit Description” (Form AD-
416) and “Work Unit Classification”
(Form AD-417) is required upon project
initiation for all new awards in CRIS
(i.e., prior to award).

(c) Annual CRIS Reports. Unless
stated differently in the award terms
and conditions, an annual
“Accomplishments Report” (Form AD—
421) is due 90 calendar days after the
award’s anniversary date (i.e., one year
following the month and day on which
the project period begins and each year
thereafter up until a final report is
required). An annual report covers a
one-year period. In addition to the Form
AD-421, the following information,
when applicable, must be submitted to
the programmatic contact person
identified in block 14 of the Award Face
Sheet (Form CSREES-2009): a
comparison of actual accomplishments
with the goals established for the
reporting period (where the output of
the project can be expressed readily in
numbers, a computation of the cost per
unit of output should be considered if
the information is considered useful);
the reasons for slippage if established
goals were not met; and additional
pertinent information including, when
appropriate, analysis and explanation of
cost overruns or unexpectedly high unit
costs. The annual report of “Funding
and Staff Support” (Form AD-419) is
due February 1 of the year subsequent
to the Federal fiscal year being reported.

(d) CRIS Final Report. The CRIS final
report, “Accomplishments Report”
(Form AD—421), covers the entire period
of performance of the award. The report
should encompass progress made
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during the entire timeframe of the
project instead of covering
accomplishments made only during the
final reporting segment of the project. In
addition to providing the information
required under paragraph (c) of this
section, the final report must include
the following when applicable: a
disclosure of any inventions not
previously reported that were conceived
or first actually reduced to practice
during the performance of the work
under the award; a written statement on
whether or not the awardee elects (or
plans to elect) to obtain patent(s) on any
such invention; and an identification of
equipment purchased with any Federal
funds under the award and any
subsequent use of such equipment.

(e) CRIS Web Site Via Internet. The
CRIS database is available to the public
on the worldwide web. CRIS project
information is available via the Internet
CRIS Web site at http://
cris.csrees.usda.gov. To submit forms
electronically, the CRIS forms Web site
can be accessed through the CRIS Web
site or accessed directly at http://
cwf.uvm.edu/cris.

(f) Additional reporting requirements.
Awardees may be required to submit
other technical reports or submit the
CRIS reports more frequently than
annually. Additional requirements for a
specific Federal assistance program are
described in the applicable subpart after
subpart E and are identified in the RFA.
The Award Face Sheet (Form CSREES—
2009) also will specify these additional
reporting requirements as a special
provision to the award terms and
conditions.

§3430.56 Financial reporting.

(a) SF-269, Financial Status Report.
Unless stated differently in the award
terms and conditions, a final SF-269,
Financial Status Report, is due 90 days
after the expiration of the award and
should be submitted to the Awards
Management Branch (AMB) at Awards
Management Branch; Office of
Extramural Programs, CSREES; U.S.
Department of Agriculture; STOP 2271;
1400 Independence Avenue, SW.;
Washington, DC 20250-2271. The
awardee shall report program outlays
and program income on the same
accounting basis (i.e., cash or accrual)
that it uses in its normal accounting
system. When submitting a final SF—
269, Financial Status Report, the total
matching contribution, if required,
should be shown in the report. The final
SF-269 must not show any unliquidated
obligations. If the awardee still has valid
obligations that remain unpaid when
the report is due, it shall request an
extension of time for submitting the

report pursuant to paragraph (c) of this
section; submit a provisional report
(showing the unliquidated obligations)
by the due date; and submit a final
report when all obligations have been
liquidated, but no later than the
approved extension date. SF-269,
Financial Status Reports, must be
submitted by all awardees, including
Federal agencies and national
laboratories.

(b) Awards with Required Matching.
For awards requiring a matching
contribution, an annual SF-269,
Financial Status Report, is required and
this requirement will be indicated on
the Award Face Sheet, Form CSREES—
2009, in which case it must be
submitted no later than 45 days
following the end of the budget or
reporting period.

(c) Requests for an extension to
submit a final SF-269, Financial Status
Report—(1) Before the due date.
Awardees may request, prior to the end
of the 90-day period following the
award expiration date, an extension to
submit a final SF-269, Financial Status
Report. This request should include a
provisional report pursuant to
paragraph (a) of this section, as well as
an anticipated submission date and a
justification for the late submission.
Subject to § 3430.63 or other statutory or
agency policy limitations, funds will
remain available for drawdown during
this period.

(2) After the due date. Requests are
considered late when they are submitted
after the 90-day period following the
award expiration date. Requests to
submit a final SF-269, Financial Status
Report, will only be considered, up to
30 days after the due date, in
extenuating circumstances. This request
should include a provisional report
pursuant to paragraph (a) of this section,
as well as an anticipated submission
date, a justification for the late
submission, and a justification for the
extenuating circumstances. However,
such requests are subject to § 3430.63 or
any other statutory or agency policy
limitations. If an awardee needs to
request additional funds, procedures in
paragraph (d) of this section apply.

(d) Overdue SF-269, Financial Status
Reports. Awardees with overdue SF—
269, Financial Status Reports, or other
required financial reports (as identified
in the award terms and conditions), will
have their applicable balances at
DHHS-PMS, ASAP, or other electronic
payment system restricted or placed on
“manual review,” which restricts the
awardee’s ability to draw funds, thus
requiring prior approval from CSREES.
If any remaining available balances are
needed by the awardee (beyond the 90-

day period following the award
expiration date) and the awardee has
not requested an extension to submit a
final SF-269, Financial Status Report,
the awardee will be required to contact
AMB to request permission to draw any
additional funds and will be required to
provide justification and documentation
to support the draw. Awardees also will
need to comply with procedures in
paragraph (c) of this section. AMB will
approve these draw requests only in
extenuating circumstances, as
determined by CSREES.

(e) SF-272, Federal Cash Transactions
Report. Awardees receiving electronic
payments through DHHS-PMS are
required to submit their SF-272, Federal
Cash Transactions Report, via the
DHHS-PMS by the specified dates.
Failure to submit this quarterly report
by the due date may result in funds
being restricted by DHHS-PMS.
Awardees not receiving payments
through DHHS-PMS may be exempt
from this reporting requirement.

(f) Additional reporting requirements.
CSREES may require additional
financial reporting requirements as
follows: CSREES may require forecasts
of Federal cash requirements in the
“Remarks” section of the report; and
when practical and deemed necessary,
CSREES may require awardees to report
in the “Remarks” section the amount of
cash advances received in excess of
three days (i.e., short narrative with
explanations of actions taken to reduce
the excess balances). When CSREES
needs additional information or more
frequent reports, a special provision will
be added to the award terms and
conditions and identified on the Form
CSREES-2009, Award Face Sheet.
Should CSREES determine that an
awardee’s accounting system is
inadequate, additional pertinent
information to further monitor awards
may be requested from the awardee
until such time as the system is brought
up to standard, as determined by
CSREES. This additional reporting
requirement will be required via a
special provision to the award terms
and conditions and identified on the
Form CSREES-2009, Award Face Sheet.

§3430.57 Project meetings.

In addition to reviewing (and
monitoring the status of) progress and
final technical reports and financial
reports, CSREES Program Officers may
use regular and periodic conference
calls to monitor the awardee’s
performance as well as PD conferences,
workshops, meetings, and symposia to
not only monitor the awards, but to
facilitate communication and the
sharing of project results. These
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opportunities also serve to eliminate or
minimize CSREES funding unneeded
duplicative project activities. Required
attendance at these conference calls,
conferences, workshops, meetings, and
symposia will be identified in the RFA
and the awardee should develop a
proposal accordingly.

§3430.58 Prior approvals.

(a) Subcontracts. No more than 50
percent of the award may be
subcontracted to other parties without
prior written approval of the ADO
except contracts to other Federal
agencies. Any subcontract awarded to a
Federal agency under an award must
have prior written approval of the ADO.
To request approval, a justification for
the proposed subcontractual
arrangements, a performance statement,
and a detailed budget for the
subcontract must be submitted to the
ADO.

(b) No-cost extensions of time—(1)
General. Awardees may initiate a one-
time no-cost extension of the expiration
date of the award of up to 12 months
unless one or more of the following
conditions apply: the terms and
conditions of the award prohibit the
extension; the extension requires
additional Federal funds; and the
extension involves any change in the
approved objectives or scope of the
project. For the first no-cost extension,
the awardee must notify CSREES in
writing with the supporting reasons and
revised expiration date at least 10 days
before the expiration date specified in
the award.

(2) Additional requests for no-cost
extensions of time before expiration
date. When more than one no-cost
extension of time or an extension of
more than 12 months is required, the
extension(s) must be approved in
writing by the ADO. The awardee
should prepare and submit a written
request (which must be received no later
than 10 days prior to the expiration date
of the award) to the ADO. The request
must contain, at a minimum, the
following information: the length of the
additional time required to complete the
project objectives and a justification for
the extension; a summary of the
progress to date; an estimate of the
funds expected to remain unobligated
on the scheduled expiration date; a
projected timetable to complete the
portion(s) of the project for which the
extension is being requested; and
signature of the AR and the PD.

(3) Requests for no-cost extensions of
time after expiration date. CSREES may
consider and approve requests for no-
cost extensions of time up to 120 days
following the expiration of the award.

These will be approved only for
extenuating circumstances, as
determined by CSREES. The awardee’s
AR must submit the requirements
identified under paragraph (b)(2) of this
section as well as an “‘extenuating
circumstance” justification and a
description of the actions taken by the
awardee to minimize these requests in
the future.

(4) Other requirements. No-cost
extensions of time may not be exercised
merely for the purpose of using
unobligated balances. All extensions are
subject to any statutory term limitations
as well as any expiring appropriation
limitations under § 3430.63.

§3430.59 Review of disallowed costs.

(a) Notice. If the CSREES Office of
Extramural Programs (OEP) determines
that there is a basis for disallowing a
cost, CSREES OEP shall provide the
awardee written notice of its intent to
disallow the cost. The written notice
shall state the amount of the cost and
the factual and legal basis for
disallowing it.

(b) Awardee response. Within 60 days
of receiving written notice of CSREES
OEP’s intent to disallow the cost, the
awardee may respond with written
evidence and arguments to show the
cost is allowable, or that CSREES, for
equitable, practical, or other reasons,
shall not recover all or part of the
amount, or that the recovery should be
made in installments. The 60-day time
period may be extended for an
additional 30 days upon written request
by the awardee; however, such request
for an extension of time must be made
before the expiration of the 60-day time
period specified in this paragraph. An
extension of time will be granted only
in extenuating circumstances.

(c) Decision. Within 60 days of
receiving the awardee’s written
response to the notice of intent to
disallow the cost, CSREES OEP shall
issue a management decision stating
whether or not the cost has been
disallowed, the reasons for the decision,
and the method of appeal that has been
provided under this section. If the
awardee does not respond to the written
notice under paragraph (a) of this
section within the time frame specified
in paragraph (b) of this section, CSREES
OEP shall issue a management decision
on the basis of the information available
to it. The management decision shall
constitute the final action with respect
to whether the cost is allowed or
disallowed. In the case of a questioned
cost identified in the context of an audit
subject to 7 CFR part 3052, the
management decision will constitute the

management decision under 7 CFR
3052.405(a).

(d) Demand for payment. If the
management decision under paragraph
(c) of this section constitutes a finding
that the cost is disallowed and,
therefore, that a debt is owed to the
Government, CSREES OEP shall provide
the required demand and notice
pursuant to 7 CFR 3.11.

(e) Review process. Within 60 days of
receiving the demand and notice
referred to in paragraph (d) of this
section, the awardee may submit a
written request to the CSREES OEP
Deputy Administrator for a review of
the final management decision that the
debt exists and the amount of the debt.
Within 60 days of receiving the written
request for a review, the CSREES OEP
Deputy Administrator (or other senior
CSREES official designated by the
CSREES OEP Deputy Administrator)
will issue a final decision regarding the
debt. Review by the CSREES OEP
Deputy Administrator or designee
constitutes, and will be in accordance
with, the administrative review
procedures provided for debts under 7
CFR part 3, subpart F.

§3430.60 Suspension, termination, and
withholding of support.

(a) General. If an awardee has failed
to materially comply with the terms and
conditions of the award, CSREES may
take certain enforcement actions,
including, but not limited to,
suspending the award pending
corrective action, terminating the award
for cause, and withholding of support.

(b) Suspension. CSREES generaﬁy
will suspend (rather than immediately
terminate) an award to allow the
awardee an opportunity to take
appropriate corrective action before
CSREES makes a termination decision.
CSREES may decide to terminate the
award if the awardee does not take
appropriate corrective action during the
period of suspension. CSREES may
terminate, without first suspending, the
award if the deficiency is so serious as
to warrant immediate termination.
Termination for cause may be appealed
under the CSREES award appeals
procedures specified in § 3430.62.

(c) Termination. An award also may
be terminated, partially or wholly, by
the awardee or by CSREES with the
consent of the awardee. If the awardee
decides to terminate a portion of the
award, CSREES may determine that the
remaining portion of the award will not
accomplish the purposes for which the
award was originally made. In any such
case, CSREES will advise the awardee of
the possibility of termination of the
entire award and allow the awardee to
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withdraw its termination request. If the
awardee does not withdraw its request
for partial termination, CSREES may
initiate procedures to terminate the
entire award for cause.

(d) Withholding of support.
Withholding of support is a decision not
to make a non-competing continuation
award within the current competitive
segment. Support may be withheld for
one or more of the following reasons:
Adequate Federal funds are not
available to support the project; an
awardee failed to show satisfactory
progress in achieving the objectives of
the project; an awardee failed to meet
the terms and conditions of a previous
award; or for whatever reason,
continued funding would not be in the
best interests of the Federal
Government. If a non-competing
continuation award is denied (withheld)
because the awardee failed to comply
with the terms and conditions of a
previous award, the awardee may
appeal that determination under
§3430.62.

§3430.61 Debt collection.

The collection of debts owed to
CSREES by awardees, including those
resulting from cost disallowances,
recovery of funds, unobligated balances,
or other circumstances, are subject to
the Department’s debt collection
procedures as set forth in 7 CFR part 3,
and, with respect to cost disallowances,
§3430.59.

§3430.62 Award appeals procedures.

(a) General. CSREES permits
awardees to appeal certain post-award
adverse administrative decisions made
by CSREES. These include: termination,
in whole or in part, of an award for
failure of the awardee to carry out its
approved project in accordance with the
applicable law and the terms and
conditions of award or for failure of the
awardee otherwise to comply with any
law, regulation, assurance, term, or
condition applicable to the award;
denial (withholding) of a non-competing
continuation award for failure to
comply with the terms of a previous
award; and determination that an award
is void (i.e., a decision that an award is
invalid because it was not authorized by
statute or regulation or because it was
fraudulently obtained). Appeals of
determinations regarding the
allowability of costs are subject to the
procedures in § 3430.59.

(b) Appeal Procedures. The formal
notification of an adverse determination
will contain a statement of the
awardee’s appeal rights. As the first
level in appealing an adverse
determination, the awardee must submit

a request for review to the CSREES
official specified in the notification,
detailing the nature of the disagreement
with the adverse determination and
providing supporting documents in
accordance with the procedures
contained in the notification. The
awardee’s request to CSREES for review
must be received within 60 days after
receipt of the written notification of the
adverse determination; however, an
extension may be granted if the awardee
can show good cause why an extension
is warranted.

(c) Decision. If the CSREES decision
on the appeal is adverse to the awardee
or if an awardee’s request for review is
rejected, the awardee then has the
option of submitting a request to the
CSREES OEP Deputy Administrator for
further review. The decision of the
CSREES OEP Deputy Administrator is
considered final.

§3430.63 Expiring appropriations.

(a) CSREES awards supported with
agency appropriations. Most CSREES
awards are supported with annual
appropriations. On September 30th of
the 5th fiscal year after the period of
availability for obligation ends, the
funds for these appropriations accounts
expire per 31 U.S.C. 1552 and the
account is closed, unless otherwise
specified by law. Funds that have not
been drawn through DHHS-PMS,
ASAP, or other electronic payment
system by the awardee or disbursed
through any other system or method by
August 31st of that fiscal year are
subject to be returned to the U.S.
Department of the Treasury after that
date. The August 31st requirement also
applies to awards with a 90-day period
concluding on a date after August 31st
of that fifth year. Appropriations cannot
be restored after expiration of the
accounts. More specific instructions are
provided in the CSREES award terms
and conditions.

(b) CSREES awards supported with
funds from other Federal agencies
(reimbursable funds). CSREES may
require that all draws and
reimbursements for awards supported
with reimbursable funds (from other
Federal agencies) be completed prior to
June 30th of the 5th fiscal year after the
period of availability for obligation ends
to allow for the proper billing,
collection, and close-out of the
associated interagency agreement before
the appropriations expire. The June 30th
requirement also applies to awards with
a 90-day period concluding on a date
after June 30th of that fifth year.
Appropriations cannot be restored after
expiration of the accounts. More

specific instructions are provided in the
CSREES award terms and conditions.

Subpart F—Specialty Crop Research
Initiative

§3430.200 Applicability of regulations.

The regulations in this subpart apply
to the program authorized under section
412 of the Agricultural Research,
Extension, and Education Reform Act of
1998 (7 U.S.C. 7632).

§3430.201 Purpose.

(a) Focus areas. The purpose of this
program is to address the critical needs
of the specialty crop industry by
developing and disseminating science-
based tools to address needs of specific
crops and their regions, including the
following five focus areas:

(1) Research in plant breeding,
genetics, and genomics to improve crop
characteristics, such as—

(i) Product, taste, quality, and
appearance;

(ii) Environmental responses and
tolerances;

(iii) Nutrient management, including
plant nutrient uptake efficiency;

(iv) Pest and disease management,
including resistance to pests and
diseases resulting in reduced
application management strategies; and

(v) Enhanced phytonutrient content.

(2) Efforts to identify and address
threats from pests and diseases,
including threats to specialty crop
pollinators.

(3) Efforts to improve production
efficiency, productivity, and
profitability over the long term
(including specialty crop policy and
marketing).

(4) New innovations and technology,
including improved mechanization and
technologies that delay or inhibit
ripening.

(5) Methods to prevent, detect,
monitor, control, and respond to
potential food safety hazards in the
production and processing of specialty
crops, including fresh produce.

(b) Other. CSREES will award
research and extension, including
integrated, grants to eligible institutions
listed in § 3430.203. In addition to the
focus areas identified in this section,
CSREES may include additional
activities or focus areas that will further
address the critical needs of the
specialty crop industry. Some of these
activities or focus areas may be
identified by stakeholder groups or by
CSREES in response to emerging critical
needs of the specialty crop industry.

§3430.202 Definitions.

The definitions applicable to the
program under this subpart include:
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Integrated project means a project that
incorporates the research and extension
components of the agricultural
knowledge system around a problem
area or activity.

Specialty crop means fruits and
vegetables, tree nuts, dried fruits, and
horticulture and nursery crops
(including floriculture).

Trans-disciplinary means a multi-
discipline approach that brings
biological and physical scientists
together with economists and social
scientists to address challenges in a
holistic manner.

§3430.203 Eligibility.

Eligible applicants for the grant
program implemented under this
subpart include: Federal agencies,
national laboratories; colleges and
universities (offering associate’s or
higher degrees); research institutions
and organizations; private organizations
or corporations; State agricultural
experiment stations; individuals; and
groups consisting of 2 or more entities
identified in this sentence.

§3430.204 Project types and priorities.

For each RFA, CSREES may develop
and include the appropriate project
types and focus areas (in addition to the
five focus areas identified in § 3430.201)
based on the critical needs of the
specialty crop industry as identified
through stakeholder input and deemed
appropriate by CSREES. Of the funds
made available each fiscal year, not less
than 10 percent of these funds shall be
allocated for each of the five focus areas
identified in § 3430.201. In making
awards for this program, CSREES will
give higher priority to projects that are
multistate, multi-institutional, and
multidisciplinary; and include explicit
mechanisms to communicate the results
to producers and the public.

§3430.205 Funding restrictions.

(a) Prohibition against construction.
Funds made available under this
subpart shall not be used for the
construction of a new building or
facility or the acquisition, expansion,
remodeling, or alteration of an existing
facility (including site grading and
improvement, and architect fees).

(b) Indirect costs. Subject to § 3430.54,
indirect costs are allowable.

§3430.206 Matching requirements.

(a) Requirement. Grantees are
required to provide funds or in-kind
support from non-Federal sources in an
amount that is at least equal to the
amount provided by the Federal
government. The matching contribution
must be provided from non-Federal

sources except when authorized by
statute. The matching requirements
under this subpart cannot be waived.

(b) Indirect costs. Use of indirect costs
as in-kind matching contributions is
subject to § 3430.52.

§3430.207 Other considerations.

The term of a grant under this subpart
shall not exceed 10 years.

Signed at Washington, DC, on August 28,
2009.
Colien Hefferan,

Administrator, Cooperative State Research,
Education, and Extension Service.

[FR Doc. E9—21264 Filed 9-3-09; 8:45 am]
BILLING CODE 3410-22-P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 120, 121, 124, 126 and
134

RIN 3245-AF64

Agency Titling Procedure Revision;
Nomenclature Changes

AGENCY: U.S. Small Business
Administration.

ACTION: Notice of correcting
amendments.

SUMMARY: The U.S. Small Business
Administration (SBA) is amending its
regulations to correct omissions and
errors in its final rule titled Agency
Titling Procedure Revision;
Nomenclature Changes which appeared
in the Federal Register on August 30,
2007. In the Agency Titling Procedure
Revision rule SBA amended its
regulations to change the titles of certain
SBA officials to conform to titles that
are commonly used across the Federal
Government. However, several
references to SBA titles were
inadvertently excluded in the original
rule and there were some name changes
that were not properly made. This
notice will correct the improperly made
changes and include the omitted title
changes.

DATES: Effective Dates: These
corrections are effective on September 4,
2009.

FOR FURTHER INFORMATION CONTACT:
Napoleon Avery, Chief Human Capital
Officer, Office of Human Capital
Management, Office of Management and
Administration, Small Business
Administration, 409 3rd Street, SW.,
Washington, DC 20416. Tel: (202) 205—
6780 and e-mail:
napolean.avery@sba.gov.

SUPPLEMENTARY INFORMATION: The SBA
published a final rule in the Federal

Register on August 30, 2007, (72 FR
50037), which amended its regulations
to reflect the new titles of certain SBA
officials. The new titles conform SBA’s
management titles with those commonly
used across the Federal Government. No
changes were made to the
responsibilities, reporting relationship,
or other regulatory duties of the SBA
officials whose titles are changed.

However, several SBA titles were
inadvertently left unchanged. In
addition, several title changes were
improperly made and need to be
corrected. This Notice of Correction will
incorporate these additional title
changes and will correct the improperly
made changes.

Savings Provision

This Notice of Correcting Amendment
shall constitute notice that all references
to the old titles cited in SBA rules
affected by this Notice in any
documents, statements, or other
communications, in any form or media,
and whether made before, on, or after
the effective date of this Notice, shall be
deemed to be references to the new
titles. Any actions undertaken in the
name of or on behalf of these SBA
officials under the old title, whether
taken before, on, or after the effective
date of this Notice, shall be deemed to
have been taken in the name of the SBA
official under the new title.

List of Subjects

13 CFR Part 120

Community development, Loan
programs—business, Reporting and
recordkeeping requirements, Small
businesses.

13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Loan programs—business,
Reporting and recordkeeping
requirements, Small business.

13 CFR Part 124

Administrative practice and
procedure, Government procurement,
Minority businesses, Reporting and
recordkeeping requirements, Technical
assistance.

13 CFR Part 126

Administrative practice and
procedure, Government procurement,
Penalties, Reporting and recordkeeping
requirements, Small businesses.

13 CFR Part 134

Administrative practice and
procedure, Claims, Organization and
functions (Government agencies).
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m For the reasons set forth in the
preamble, 13 CFR parts 120, 121, 124,
126, and 134 are amended as follows:

PART 120—BUSINESS LOANS

m 1. The authority citation for part 120
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), (b)(7),
(b)(14), (h), and note, 636(a), (h) and (m), 650,
687(f), 696(3), and 697(a) and (e); Pub. L.
111-5, 123 Stat. 115.

§120.211 [Amended]

m 2. Section 120.211 is amended in
paragraph (b) by removing “‘Director,
Office of Business Development” and
adding in its place “Associate
Administrator for Business
Development”.

§120.376 [Amended]

m 3. Section 120.376 is amended in
paragraph (a) by removing “Director,
Office of Business Development (MED)”
and adding in its place “Associate
Administrator for Business
Development”.

§120.433 [Amended]

W 4. Section 120.433 is amended in
paragraph (a) by removing “AA/FA”
and adding in its place “D/FA”.

§120.472 [Amended]

m 5. Section 120.472, introductory text,
is amended by removing “AA/FA” and
adding in its place “D/FA”.

§120.473 [Amended]

m 6. Section 120.473 is amended in
paragraphs (a) and (b) by removing
“AA/FA” and adding in its place “D/
FA”.

§120.540 [Amended]

m 7. Section 120.540 is amended in
paragraph (g) by removing “AA/FA”
each time it appears, and adding in its
place “D/FA”.

§120.542 [Amended]

m 8. Section 120.542 is amended in
paragraphs (d) and (e) by removing
“AA/FA” each time it appears, and
adding in its place “D/FA”.

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 636(b),
637(a), 644, and 662(5); and Pub. L. 105-135,
sec. 401 et seq., 111 Stat. 2592.

§121.1001 [Amended]

m 9. Section 121.1001 is amended as
follows:

W a. in paragraphs (b)(2)(i)(B) and
(b)(7)(ii) by removing “Assistant
Administrator of the Division of
Program Certification and Eligibility”
and adding in its place “Director of the
Division of Program Certification and
Eligibility”.

m b. in paragraphs (a)(2)(iii), (a)(5)(iii),
(a)(7)(ii1), (b)(2)(H)(B), (b)(2)(ii)(C), and
(b)(7)(ii) by removing ‘“‘Director, Office
of Business Development” and adding
in its place ““Associate Administrator for
Business Development”.

§121.1008 [Amended]

m 10. Section 121.1008 is amended in
paragraph (a) by removing “Director,
Office of Business Development’” and
adding in its place “Associate
Administrator for Business
Development”.

§121.1103 [Amended]

m 11. Section 121.1103 is amended in
paragraph (a) by removing “Director,
Office of Business Development’” and
adding in its place “Associate
Administrator for Business
Development”.

PART 124—8(a) BUSINESS
DEVELOPMENT/SMALL
DISADVANTAGED BUSINESS STATUS
DETERMINATIONS

m 12. The authority citation for Part 124
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), 636(j),
637(a), 637(d) and Pub. L. 99-661, sec 1207,
Pub. L. 100-656, Pub. L. 101-37, Pub. L.
101-574, and 42 U.S.C. 9815.

§124.103 [Amended]

m 13. Section 124.103 is amended in
paragraph (b)(3) by removing ‘‘Director,
Office of Business Development’” and
adding in its place ““Associate
Administrator for Business
Development (AA/BD)”.

§124.105 [Amended]

m 14. Section 124.105 is amended in
paragraph (i)

m a. by removing ‘‘Director, Office of
Business Development” each time it
appears, and adding in its place “AA/
BD”.

m b. by removing “AA/8(a)BD” and
adding in its place “AA/BD”.

§124.106 [Amended]

m 15. Section 124.106 is amended in
paragraphs (e)(2) and (3) by removing
‘“Director, Office of Business
Development” each time it appears, and
adding in its place “AA/BD”.

§124.108 [Amended]

m 16. Section 124.108 is amended in
paragraphs (a)(1) and (2)

m a. by removing ““Director, Office of
Business Development” each time it
appears, and adding in its place “AA/
BD”.

m b. by removing “AA/8(a)BD” and
adding in its place “AA/BD”.

§124.109 [Amended]

m 17. Section 124.109 is amended in
paragraph (b) by removing ‘“Director,
Office of Business Development” and
adding in its place “AA/BD”.

§124.204 [Amended]

m 18. Section 124.204 is amended in
paragraphs (a), (e), and (f) by removing
“Director, Office of Business
Development” each time it appears, and
adding in its place “AA/BD”.

§124.205 [Amended]

m 19. Section 124.205 is amended in
paragraph (a), (b) and (c) by removing
“AA/8(a)BD” each time it appears, and
adding in its place “AA/BD”.

§124.206 [Amended]

m 20. Section 124.206 is amended in
paragraphs (b) and (d) by removing
“Director, Office of Business
Development” each time it appears, and
adding in its place “AA/BD”.

§124.304 [Amended]

W 21. Section 124.304 is amended in
paragraphs (c), (d), and (e) by removing
”Director, Office of Business
Development”” and adding in its place
“AA/BD”.

§124.305 [Amended]

W 22. Section 124.305 is amended in
paragraphs (a), (d), and (e) by removing
“Director, Office of Business
Development” each time it appears, and
adding in its place “AA/BD”.

§124.503 [Amended]

m 23. Section 124.503 is amended in
paragraph (a)(5) by removing ‘“Director,
Office of Business Development” each
time it appears, and adding in its place
“AA/BD”.

§124.504 [Amended]

W 24. Section 124.504 is amended in
paragraph (a) by removing ‘“Director,
Office of Business Development” and
adding in its place “AA/BD”.

§124.506 [Amended]

m 25. Section 124.506 is amended in
paragraph (c) introductory text, and in
paragraphs (c), (c)(2), (c)(3) and (d) by
removing ‘“Director, Office of Business
Development” and adding in its place
“AA/BD”.
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§124.509 [Amended]

m 26. Section 124.509 is amended in
paragraph (e)(1) by removing ‘“Director,
Office of Business Development” and
adding in its place “AA/BD”.

§124.517 [Amended]

m 27. Section 124.517 is amended in
paragraph (d)(1) by removing ‘“Director,
Office of Business Development” and
adding in its place “AA/BD”.

§124.520 [Amended]

m 28. Section 124.520 is amended in
paragraphs (b)(2) and (e)(2) by removing
“Director, Office of Business
Development’” and adding in its place
“AA/BD”.

§124.1008 [Amended]

m 29. Section 124.1008 is amended in
paragraph (a) by removing ““Associate
Administrator for Government and
Business Development” and adding in
its place ““Associate Administrator for
Government Contracting and Business
Development”.

§124.1009 [Amended]

m 30. Section 124.1009 is amended by
removing “AA/SDBCE” and adding in
its place “DC/SDBCE”.

§124.1013 [Amended]

m 31. Amend § 124.1013 as follows:

W a. in paragraphs (h)(1) and (2) by
removing “AA/SDBCE” and adding in
its place “DC/SDBCE”; and

m b. in paragraphs (h)(1) and (2) by
removing ‘“AA/GC&BD” each time it
appears, and adding in its place “DAA/
GC&BD”.

PART 126—HUBZONE PROGRAM

m 32. The authority citation for Part 126
continues to read as follows:

Authority: 15 U.S.C. 632(a), 632(j), 632(p)
and 657a.

§126.103 [Amended]

m 33. Amend Section 126.103 as
follows:

m a. by removing the definition ADA/
GC&BD and replacing with “DAA/
GC&BD means SBA’s Deputy Associate
Administrator for Government
Contracting and Business
Development”.

m b. by removing the definition of “D/
BD” and replacing with “AA/BD means
SBA’s Associate Administrator for
Business Development”.

m c. by removing “AA/HUB” in the last
sentence of the definition of “County
unemployment rate” and adding in its
place “D/HUB”.

m d. by removing “AA/HUB” in the last
sentence of the definition of “Statewide

average unemployment rate”” and
adding in its place “D/HUB”.

§126.606 [Amended]

m 34. Section 126.606 is amended by
removing “D/BD” and adding in its
place “AA/BD”.

§126.803 [Amended]

m 35. Section 126.803 is amended in
paragraph (d) by removing “AA/
GC&BD” and adding in its place “AA/
GC&BD, or designee”.

§126.805 [Amended]

m 36. Amend § 126.805 as follows:

W a. in paragraphs (a), (b) and (h) by
removing “ADA/GC&BD” each time it
appears, and adding in its place “AA/
GC&BD, or designee”’; and

m b. in paragraphs (e)(1), (e)(2) and (f) by
removing “AA/HUB” and adding in its
place “D/HUB”.

PART 134—RULES OF PROCEDURE
GOVERNING CASES BEFORE THE
OFFICE OF HEARINGS AND APPEALS

m 37. The authority citation for part 134
continues to read as follows:

Authority: 5 U.S.C. 504; 15 U.S.C. 632,
634(b)(6), 637(a), 648(1), 656(i), and 687(c);
E.O. 12549, 51 FR 6370, 3 CFR, 1986 Comp.,
p. 189.

§134.302 [Amended]

m 38. Section 134.302 is amended in
paragraph (b) by removing ‘“Director,
Office of Business Development” and
adding in its place “Associate
Administrator for Business
Development”.

§134.403 [Amended]

m 39. Section 134.403 is amended in
paragraphs (a) and (b) by removing
“Director, Office of Business
Development” and adding in its place
“Associate Administrator for Business
Development”.

§134.406 [Amended]

W 40. Section 134.406 is amended in
paragraph (e) by removing ‘“‘Director,
Office of Business Development’ each
time it appears, and adding in its place
‘““Associate Administrator for Business
Development”.

Darryl Hairston,

Associate Administrator, Office of
Management and Administration.

[FR Doc. E9-21363 Filed 9-3-09; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0804; Directorate
Identifier 2008-SW-56—AD; Amendment 39—
16013; AD 2009-18-17]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. Model AB412 and AB412 EP
Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
specified Agusta S.p.A. (Agusta) Model
AB412 and AB412 EP helicopters. This
AD results from mandatory continuing
airworthiness information (MCAI)
issued by the European Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community. The MCAI
establishes a life limit for certain rescue
hoist cable assemblies and introduces
the term “hoist lift” for determining
cable life instead of the term “hoist
cycle.” The MCAI also establishes a
replacement time for each affected
rescue hoist cable assembly (hoist cable
assembly) for which the accumulated
number of “hoist cycles” cannot be
determined. The actions are intended to
prevent failure of a hoist cable and
inadvertent loss of a load.

DATES: This AD becomes effective on
September 21, 2009.

We must receive comments on this
AD by November 3, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting your
comments electronically.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this AD from Agusta, Via
Giovanni Agusta, 520 21017 Cascina
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Costa di Samarate (VA), Italy, telephone
39 0331-229111, fax 39 0331-229605/
222595, or at http://
customersupport.agusta.com/

technical advice.php.

Examining the Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
(800) 647-5527) is stated in the
ADDRESSES section of this AD.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, 2601 Meacham
Blvd., Fort Worth, Texas 76137,
telephone (817) 222-5122, fax (817)
222-5961.

SUPPLEMENTARY INFORMATION:

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Community, has issued EASA
AD No. 2008-0142-E, dated July 30,
2008, to correct an unsafe condition
associated with hoist cable assemblies
installed on Agusta Model AB412 and
AB412 EP helicopters. The MCAI
establishes a life limit for certain hoist
cable assemblies and introduces the
term “hoist lift” for determining cable
life instead of the term ‘‘hoist cycle.”
The MCAI also establishes a
replacement time for each affected hoist
cable assembly for which the
accumulated number of “hoist cycles”
cannot be determined. The actions are
intended to prevent failure of a hoist
cable assembly and inadvertent loss of
a hoist load.

You may obtain further information
by examining the MCAI and any related
service information in the AD docket.

Related Service Information

Agusta has issued Alert Bollettino
Tecnico No. 412—-126, dated July 28,
2008 (ABT). The actions described in
the MCAI are intended to correct the
same unsafe condition as that identified
in the service information.

FAA’s Evaluation and Unsafe Condition
Determination

The Agusta Model AB412 and AB412
EP helicopters have been approved by
the aviation authority of Italy and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with Italy, EASA, Italy’s

Technical Agent, has notified us of the
unsafe condition described in the MCAL
We are issuing this AD because we
evaluated all information provided by
EASA and determined the unsafe
condition exists and is likely to exist or
develop on other Model AB412 and
AB412 EP helicopters of these same
type designs.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Registry
in the future.

Differences Between This AD and the
MCAI AD

We use the term ““before further
flight” rather than ‘“‘before next flight.
Also, we are using ‘“‘before further
flight” rather than October 31, 2008, for
replacing a hoist cable assembly if you
cannot determine the “hoist cycles” or
the date of hoist cable installation.

Costs of Compliance

There are no costs of compliance
since there are no helicopters of this
type design on the U.S. Registry.

FAA’s Determination of the Effective
Date

Since there are currently no affected
U.S. registered helicopters, we have
determined that notice and opportunity
for prior public comment before issuing
this AD are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment.
However, we invite you to send us any
written data, views, or arguments
concerning this AD. Send your
comments to an address listed under the
ADDRESSES section of this AD. Include
“Docket No. FAA-2009-0804;
Directorate Identifier 2008—SW-56—AD"’
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
product(s) identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Therefore, I certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment
m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:
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2009-18-17 Agusta S.p.A.: Amendment 39—
16013. Docket No. FAA—2009-0804;
Directorate Identifier 2008—SW—-56—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective on September 21, 2009.

Other Affected ADs

(b) None.
Applicability

(c) This AD applies to Model AB412 and
AB412 EP helicopters, with internal hoist,
part number (P/N) 214-070-300-1 (Goodrich
P/N 42277-1); external hoist P/N BL-10300—
60 (Breeze Eastern) or P/N BL-20200-SERIES
(Breeze Eastern), installed, certificated in any
category.

Reason

(d) The actions are intended to prevent
failure of a hoist cable and inadvertent loss
of a load.

Actions and Compliance

(e) Required as indicated, do the following:
(1) Before further flight, for rescue hoist
cable assemblies, P/N 42305-179, 42277-178
(internal hoist cable assembly) and P/N BL—

6260, BL—9149-3 (external hoist cable
assembly), determine the number of
accumulated “hoist cycles” for each hoist
cable assembly and add that to the number
of accumulated “hoist lifts.”” A hoist lift is
defined as an unreeling and recovery of the
cable with a load attached to the hook,
regardless of the length of the cable that is
deployed or recovered. An unreeling or
recovery of the cable with no load on the
hook is not considered to be a lift.

(2) Before conducting the next hoist
operation, replace any hoist cable assembly
that has reached or exceeded 1,500
accumulated hoist lifts or 4 years from initial
installation, whichever occurs first.

(3) If you cannot determine the “hoist
cycles” or the date of the hoist cable
assembly installation, before further flight,
replace the hoist cable assembly with an
airworthy hoist cable assembly.

(4) This AD revises the Airworthiness
limitations section of the maintenance
manual by adding a life limit of 1,500 hoist
lifts or 4 years, whichever occurs first, for the
affected hoist cable assemblies.

Differences Between This AD and the MCAI
AD

(f) We use the term ‘“‘before further flight”
rather than “before next flight. Also, we are
using “before further flight”” rather than
October 31, 2008, for replacing a hoist cable
if you cannot determine the “hoist cycles” or
the date of hoist cable assembly installation.

Other Information

(g) Alternative Methods of Compliance
(AMOGs): The Manager, Safety Management
Group, FAA, ATTN: Sharon Miles,
Aerospace Engineer, Regulations and Policy
Group, 2601 Meacham Blvd., Rotorcraft
Directorate, Fort Worth, Texas 76137,
telephone (817) 222-5122, fax (817) 222—
5961 has the authority to approve AMOCs for
this AD, if requested, using the procedures
found in 14 CFR 39.19.

Related Information

(h) The European Aviation Safety Agency
(EASA) MCALI Airworthiness Directive No.
2008-0142-E, dated July 30, 2008, and
Agusta Alert Bollettino Tecnico No. 412-126,
dated July 28, 2008, contain related
information.

Joint Aircraft System/Component (JASC)
Code

(i) JASC Code 1400: Miscellaneous
Hardware.

Issued in Fort Worth, Texas, on August 26,
2009.
Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. E9—21116 Filed 9-3-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 665
[Docket No. 080206127—91246—-03]
RIN 0648-AS71

Fisheries in the Western Pacific;
Pelagic Fisheries; Squid Jig Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; effectiveness of
collection-of-information requirements.

SUMMARY: NMFS announces approval by
the Office of Management and Budget
(OMB) of collection-of-information
requirements contained in regulations
implementing Amendment 15 to the
Fishery Management Plan for Pelagic
Fisheries of the Western Pacific Region,
relating to squid jig fisheries. The intent
of this final rule is to inform the public
that the associated permitting and
reporting requirements have been
approved by OMB.

DATES: This rule is effective on October
5, 2009. The amendments to 50
CFR665.13, 665.14, 665.21, and 665.22,
published at 73 FR 70600 (November
21, 2008), have been approved by OMB
and are effective on October 5, 2009.
ADDRESSES: Written comments
regarding the burden-hour estimates or
other aspects of the collection-of-
information requirements contained in
this final rule may be submitted to
William L. Robinson, Administrator,
NMEF'S Pacific Islands Region (PIR), 1601
Kapiolani Boulevard, Suite 1110,

Honolulu, HI 96814—4700, and to David
Rostker, OMB, by e-mail to

David Rostker@omb.eop.gov, or fax to
202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Brett Wiedoff, Sustainable Fisheries
Division, NMFS PIR, 808—944-2272.

SUPPLEMENTARY INFORMATION: This
Federal Register document is also
accessible at www.gpoaccess.gov/fr/.

A final rule for Amendment 15 was
published in the Federal Register on
November 21, 2008 (73 FR 70600). The
requirements of that final rule, other
than the collection-of-information
requirements, were effective on
December 22, 2008. Because OMB
approval of the collection-of-
information requirements had not been
received by the date that final rule was
published, the effective date of the
associated permitting and reporting
requirements in that rule was delayed.
OMB approved the collection-of-
information requirements contained in
the final rule on August 11, 2009.

Under NOAA Administrative Order
205—11, dated December 17, 1990, the
Under Secretary for Oceans and
Atmosphere has delegated authority to
sign material for publication in the
Federal Register to the Assistant
Administrator for Fisheries, NOAA.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act (PRA), unless that
collection of information displays a
currently valid OMB control number.

This final rule contains new
collection-of-information requirements
subject to the PRA under OMB Control
Number 0648-0589. The public
reporting burden for these requirements
is estimated to be 0.5 hr per permit
applicant, with renewals requiring an
additional 0.5 hr annually and
approximately 10 min per vessel per
fishing day to complete Federal catch
reports. These estimates include time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding these burden estimates or any
other aspect of this data collection,
including suggestions for reducing the
burden, to William L. Robinson (see
ADDRESSES), or by e-mail to
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David _Rostker@omb.eop.gov, or fax to
202-395-7285.

List of Subjects in 15 CFR Part 902

Reporting and recordkeeping
requirements.

List of Subjects in 50 CFR Part 665

Administrative practice and
procedure, Fisheries, Reporting and
recordkeeping requirements.

Dated: August 31, 2009.
Samuel D. Rauch III,
Deputy Assistant Administrator For

Regulatory Programs, National Marine
Fisheries Service.

m For the reasons set out in the
preamble, the amendments to 50

CFR 665.13, 665.14, 665.21, and 665.22,
published at 73 FR 70600 (November
21, 2008), have been approved by OMB,
and 15 CFR part 902 is amended as
follows:

15 CFR CHAPTER IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

m 2.In §902.1, amend the table in
paragraph (b), under the entry “50 CFR”
by revising the entries for “665.13”,
“665.14", “665.16”, and “665.21(k)” to
read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

* * * * *

(b)***

CFR part or
section where

the information Current OMB control

number the information (All

collection P
requirement is numbers begin with 0648-)
located

50 CFR
665.13 —0490, —0586, and —0589
665.14 -0214, —0586, and —0589
665.16 —-0360, —0586, and —0589
665.21 (k) —0490 and -0589

[FR Doc. E9-21405 Filed 9-3-09; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9458]
RIN 1545-BI72

Modification to Consolidated Return
Regulation Permitting an Election To
Treat a Liquidation of a Target,
Followed by a Recontribution to a New
Target, as a Cross-Chain
Reorganization

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations under section
1502 of the Internal Revenue Code
(Code). The change to the consolidated
return regulations is necessary in light
of the regulations under section 368 that
were issued in October 2007 addressing
transfers of assets or stock following a
reorganization. The temporary
regulations modify the election under
which a consolidated group can avoid
immediately taking into account an
intercompany item after the liquidation
of a target corporation. The temporary
regulations apply to corporations filing
consolidated returns. The text of these
temporary regulations also serves as the
text of the proposed regulations (REG—
139068-08) set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section in this issue
of the Federal Register.
DATES: Effective Date: These regulations
are effective on September 4, 2009.
Applicability Date: The changes
reflected in these temporary regulations
(§1.1502—13T(f)(5)(ii)(B)(1) and (2))
generally apply to transactions in which
T’s liquidation into B occurs on or after
the effective date of the §1.368-2(k)
regulations, October 25, 2007. For
transactions in which T’s liquidation
into B occurs before October 25, 2007,
§1.1502-13(f)(i1)(B)(1) and (2) in effect
prior to October 25, 2007 as contained
in 26 CFR part 1, revised April 1, 2009,
continue to apply.
FOR FURTHER INFORMATION CONTACT:
Concerning the temporary regulations,
Mary W. Lyons, (202) 622—7930;
concerning submission of comments
and the hearing, Oluwafunmilayo
(Funmi) Taylor, (202) 622-7180 (not
toll-free numbers).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

These temporary regulations are being
issued without prior notice and public

procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collection of
information contained in these
regulations has been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget under
control number 1545—-1433. Responses
to this collection of information are
required in order for the parent of a
consolidated group to make the election
found in § 1.1502-13T(f)(5)(ii)(B). An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless the
collection of information displays a
valid control number.

For further information concerning
this collection of information, and
where to submit comments on the
collection of information and the
accuracy of the estimated burden, and
suggestions for reducing this burden,
please refer to the preamble to the cross-
referencing notice of proposed
rulemaking on this subject in the
Proposed Rules section in this issue of
the Federal Register.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background and Explanation of
Provisions

Section 1.1502-13(f)(5) provides that
S’s (the selling member in an
intercompany transaction)
intercompany item from a transfer to B
(the buying member in an intercompany
transaction) of the stock of another
corporation (T) is taken into account in
certain circumstances even though the T
stock is never held by a nonmember of
the consolidated group after the
intercompany transaction. For example,
if S sells all of T’s stock to B at a gain,
and T subsequently liquidates into B in
a separate transaction to which section
332 applies, S’s gain is taken into
account under the matching rule. This
result would also be obtained in other
transactions in which B’s basis in its T
stock is permanently eliminated in a
nonrecognition transaction, including a
merger of B into T under section 368(a),
a distribution by B of its T stock in a
transaction described in section 355,
and a deemed liquidation of T resulting
from an election under section
338(h)(10). However, an election to
apply § 1.1502-13(f)(5)(ii)(B) is available
that allows a taxpayer whose
intercompany gain on subsidiary (T)



45758

Federal Register/Vol. 74, No. 171/Friday, September 4, 2009/Rules and Regulations

stock was taken into account upon the
subsidiary’s liquidation to reincorporate
the subsidiary to prevent the
intercompany gain from being taken
into account at such time. Section
1.1502-13(f)(5)(ii)(B) provides:

If section 332 applies to T’s liquidation
into B, and B transfers T’s assets to a new
member (new T) in a transaction not
otherwise pursuant to the same plan or
arrangement as the liquidation, the transfer is
nevertheless treated for all Federal income
tax purposes as pursuant to the same plan or
arrangement as the liquidation. For example,
if T liquidates into B, but B forms new T by
transferring substantially all of T’s former
assets to new T, S’s intercompany gain or
loss generally is not taken into account solely
as a result of the liquidation if the liquidation
and transfer would qualify as a
reorganization described in section 368(a).
(Under [§ 1.1502—13(j)(1)], B’s stock in new T
would be a successor asset to B’s stock in T,
and S’s gain would be taken into account
based on the new T stock.)

1. Results Prior to the Issuance of
§ 1.368-2(k) Regulations

Prior to the issuance of the regulations
under § 1.368-2(k) (the —2(k)
regulations) in October 2007, the
election to apply § 1.1502-13(f)(5)(ii)(B)
triggered the application of the step
transaction doctrine. Under the step
transaction doctrine, the liquidation of a
corporation followed by a contribution
of substantially all its assets to a new
corporation generally is recharacterized
as a cross-chain reorganization. In a
cross-chain reorganization, B’s basis in
the new T stock is determined by
reference to its basis in the old T stock.
Therefore, under § 1.1502-13(j), the new
T stock is a successor asset to the old
T stock, and S’s gain on the old T stock
is not taken into account upon the
liquidation of old T, but instead is taken
into account by reference to the new T
stock. By not immediately taking the
gain into account, the purpose of
§ 1.1502-13, that is, to provide rules
that clearly reflect the income and tax
liability of the group by preventing
intercompany transactions from
creating, accelerating, avoiding, or
deferring consolidated taxable income
or consolidated tax liability, is
accomplished. See § 1.1502-13(a)(1)).

2. Results After the Issuance of § 1.368—
2(k) Regulations

The issuance of the —2(k) regulations
created a conflict with the language of
§1.1502-13(f)(5)(ii)(B). Section 1.368—
2(k) provides, in general, that a
transaction otherwise qualifying as a
reorganization under section 368(a)
shall not be disqualified or
recharacterized as a result of one or
more subsequent transfers (or successive

transfers) of assets or stock, provided
that the requirements of § 1.368—1(d) are
satisfied and the transfer(s) are
described in either § 1.368-2(k)(1)(i) or
(ii). Under the —2(k) regulations, which
are generally effective for transactions
occurring on or after October 25, 2007,
the liquidation of old T followed by the
contribution of substantially all the old
T assets to new T would now be
characterized as an upstream C
reorganization (if it so qualifies)
followed by a section 368(a)(2)(C) drop
of assets, and would no longer be
recharacterized as a cross-chain
reorganization. Thus, B’s basis in its
new T stock would not be determined
by reference to B’s basis in the old T
stock, but by reference to the basis of
old T’s assets.

3. Reason for Change

Section 1.1502-13(j)(1) provides that
an asset is a successor asset if its basis
is determined by reference to the basis
of the first asset. In a cross-chain
reorganization, the result prior to the
issuance of the —2(k) regulations, B’s
basis in the new T stock would be
determined by reference to the basis of
the old T stock, thus the new T stock
would clearly fall within the meaning of
successor asset in § 1.1502—-13(j)(1).
However, in an upstream reorganization
followed by a drop of the assets to new
T, the result after the issuance of the
—2(k) regulations, B’s basis in new T
would be determined by reference to the
basis of the old T assets, not the old T
stock. Thus, the new T stock would not
be a successor asset to the old T stock
in an upstream reorganization.

Permitting an election to appl
§1.1502-13(f)(5)(ii)(B) while treating
the transaction as an upstream
reorganization would be inconsistent
with the purposes of § 1.1502—13. For
example, assume S sells its stock in T
to B for $1,000,000 and T has a basis in
its assets of $3,000,000. T then
liquidates into B, which recontributes
the assets to new T. If the transaction is
treated as an upstream reorganization
under section 368(a)(1)(C), followed by
a drop of the assets under section
368(a)(2)(C), B would receive a basis in
T’s assets of $3,000,000 under section
362(b), and, on the drop of the assets to
new T, would receive a basis in its new
T stock of $3,000,000 under section
358(a). This increase in basis in the new
T stock over the basis of the old T stock
is inconsistent with allowing S’s
continued deferral of the gain on the old
T stock and the purposes of § 1.1502—13.

Therefore, in order to satisfy the
purposes of § 1.1502—13, these
regulations provide that if the election
to apply § 1.1502-13T(f)(5)(ii)(B) is

made for a transaction in which old T
liquidates into B on or after the effective
date of the —2(k) regulations, followed
by B’s transfer of substantially all of old
T’s assets to new T, then, for all Federal
income tax purposes, old T’s liquidation
into B and B’s transfer of substantially
all of old T’s assets to new T will be
disregarded and, instead, the transaction
will be treated as if old T transferred
substantially all of its assets to new T in
exchange for new T stock in a
reorganization described in section
368(a). This election is available only if
a direct transfer of the old T assets to
new T would qualify as a
reorganization. Thus, S’s gain from the
sale of the T stock to B is not taken into
account upon the liquidation of T but
instead is taken into account with
respect to the new T stock, the successor
asset to the old T stock.

4. Previous Intercompany Transaction
With Respect to the T Stock

Under current § 1.1502-13(f)(5) and
these regulations, the election so
described is available only if the old T
stock had previously been transferred in
an intercompany transaction. Comments
are requested on whether the election
should be available even when there has
not been a previous intercompany
transaction with respect to the old T
stock.

5. Effective/Applicability Date

The changes reflected in these
temporary regulations (§ 1.1502—
13T(f)(5)(ii)(B)(1) and (2)) generally
apply to transactions in which T’s
liquidation into B occurs on or after the
effective date of the —2(k) regulations,
October 25, 2007. For transactions in
which T’s liquidation into B occurs
before October 25, 2007, § 1.1502—
13(f)(ii)(B)(1) and (2) in effect prior to
October 25, 2007 as contained in 26 CFR
part 1, revised April 1, 2009, continue
to apply. Generally, pursuant to
§1.1502—-13T(f)(5)(ii)(B)(2) and
§1.1502-13(f)(5)(i1)(E), the election
described in these temporary
regulations is made by entering into a
written plan to transfer the T assets from
B to new T on or before the due date of
the consolidated tax return for the tax
year that includes the date of the
liquidation and including the statement
described in § 1.1502-13(f)(5)(ii)(E) on
or with such timely filed return.
However, consolidated groups for which
the liquidation of the target corporation
occurred on or after October 25, 2007,
and whose tax return for the year of
liquidation was filed before November
3, 2009 may make this election by
entering into the written plan on or
before November 3, 2009 and including
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the statement on or with an original tax
return or an amended tax return for the
tax year that includes the liquidation
filed before November 3, 2009. In either
case, the transfer of substantially all of
T’s assets to new T must be made within
12 months of the filing of such original
or amended return.

Special Analyses

It has been determined that this
temporary regulation is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that these regulations will not
have a significant impact on a
substantial number of small entities.
This certification is based on the fact
that these regulations do not have a
substantial economic impact because
they merely provide for an election in
the context of a taxpayer that has
triggered deferred gain on subsidiary
stock upon the liquidation of the
subsidiary. Moreover, the regulations
apply only to transactions involving
consolidated groups which tend to be
larger businesses. Accordingly a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, these
regulations have been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
temporary regulations is Mary W. Lyons
of the Office of Associate Chief Counsel
(Corporate). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Amendments to the Regulations
m Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1502-13T also issued under 26
U.S.C. 1502 * * *

m Par. 2. Section 1.1502-13 is amended
by revising paragraph (f)(5)(ii)(B) to read
as follows:

§1.1502-13 Intercompany transactions.
* * * * *
* *x %
%?) * % %
*

(ii) * %

(B)(1) [Reserved]. For further
guidance, see § 1.1502—
13T(f)(5)(ii)(B)(1).

(2) [Reserved]. For further guidance,
see §1.1502-13T(f)(5)(ii)(B)(2).
m Par. 3. Section 1.1502-13T is
amended by:
m 1. Revising paragraphs (f)(5)(ii)(B)(1)
and (B)(2).
m 2. Adding paragraph (f)(5)(ii)(F).

The revisions and addition read as
follows:

§1.1502—-13T
(temporary).

* * * * *

(c)(6)(ii)(D) through (£)(5)(ii)(A)
[Reserved]. For further guidance, see
§1.1502-13(c)(6)(ii)(D) through
(D(5) (D) (A).

(B) Section 332—(1) In general. If
section 332 would otherwise apply to
T’s (old T’s) liquidation into B, and B
transfers substantially all of old T’s
assets to a new member (new T), and if
a direct transfer of substantially all of
old T’s assets to new T would qualify
as a reorganization described in section
368(a), then, for all Federal income tax
purposes, T’s liquidation into B and B’s
transfer of substantially all of old T’s
assets to new T will be disregarded and
instead, the transaction will be treated
as if old T transferred substantially all
of its assets to new T in exchange for
new T stock and the assumption of T’s
liabilities in a reorganization described
in section 368(a). (Under § 1.1502—
13(j)(1), B’s stock in new T would be a
successor asset to B’s stock in old T, and
S’s gain would be taken into account
based on the new T stock.)

(2) Time limitation and adjustments.
The transfer of old T’s assets to new T
qualifies under paragraph (f)(5)(ii)(B)(1)
of this section only if B has entered into
a written plan, on or before the due date
of the group’s consolidated income tax
return (including extensions), to transfer
the T assets to new T, and the statement
described in paragraph (f)(5)(ii)(E) of
this section is included on or with a
timely filed consolidated tax return for
the tax year that includes the date of the
liquidation (including extensions).
However, see paragraph (f)(5)(ii)(F) of
this section for certain situations in
which the plan may be entered into after

Intercompany transactions

the due date of the return and the
statement described in paragraph
(f)(5)(ii)(E) of this section may be
included on either an original tax return
or an amended tax return filed after the
due date of the return. In either case, the
transfer of substantially all of T’s assets
to new T must be completed within 12
months of the filing of the return.
Appropriate adjustments are made to
reflect any events occurring before the
formation of new T and to reflect any
assets not transferred to new T, or
liabilities not assumed by new T. For
example, if B retains an asset of old T,
the asset is treated under §1.1502—
13(f)(3) as acquired by new T but
distributed to B immediately after the
reorganization.

(D)(5)(i1)(B)(3) through (£)(5)(ii)(E)
[Reserved]. For further guidance, see
§ 1.1502—13(f)(5)(ii)(B)(3) through
HG)A)(E).

(F) Effective/Applicability date—(1)
General rule. Paragraphs (£)(5)(ii)(B)(1)
and (2) of this section apply to
transactions in which old T’s
liquidation into B occurs on or after
October 25, 2007.

(2) Prior periods. For transactions in
which old T’s liquidation into B occurs
before October 25, 2007, see §1.1502—
13(f)(5)(ii)(B)(1) and (2) in effect prior to
October 25, 2007 as contained in 26 CFR
part 1, revised April 1, 2009.

(3) Special rule for tax returns filed
before November 3, 2009 In the case of
a liquidation on or after October 25,
2007, by a taxpayer whose original tax
return for the year of liquidation was
filed on or before November 3, 2009
then, notwithstanding paragraph
H)(5)(11)(B)(2) of this section and
§1.1502-13(f)(5)(ii)(E), the election to
apply paragraph (f)(5)(ii)(B) of this
section may be made by entering into
the written plan described in paragraph
(£)(5)(i1)(B) of this section on or before
November 3, 2009, including the
statement described in § 1.1502—
13(f)(5)(ii)(E) on or with an original tax
return or an amended tax return for the
tax year that includes the liquidation
filed on or before November 3, 2009,
and transferring substantially all of T’s
assets to new T within 12 months of the
filing of such original or amended
return.

(f)(6) through (f)(7)(i) Example 6
[Reserved]. For further guidance, see
§1.1502—13(f)(6) through (f)(7)(i)
Example 6.

* * * * *
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PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 4. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

m Par. 5.In § 602.101, paragraph (b) is
amended by adding the following entry
in numerical order to the table to read
as follows:

§602.101 OMB Control numbers.
* * * * *
(b) * * %

CFR part or section where Current OMB

identified and described control No.
1.1502-13 ..o 1545-1433

Approved: August 27, 2009.
Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Michael Mundaca,

(Acting) Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. E9—21324 Filed 9-3-09; 8:45 am]
BILLING CODE 4830-01-P

POSTAL SERVICE
39 CFR Part 20

U.S. Census Bureau Electronic Export
Information Requirements When
Sending Shipments Internationally
AGENCY: Postal Service™,

ACTION: Final rule.

SUMMARY: New Foreign Trade
Regulations (FTR) issued by the U.S.
Census Bureau require Postal Service
revisions to its mailing standards and
customs label requirements for
customers mailing items internationally.
DATES: Effective November 2, 2009.

FOR FURTHER INFORMATION CONTACT: Rick
Klutts, 813-877-0372.

SUPPLEMENTARY INFORMATION: On
September 30, 2008, the U.S. Census
Bureau implemented statutory
requirements for the electronic filing of
export information through the Census
Bureau’s Automated Export System
(AES) or its AESDirect Web site for
various international shipments where a
Shipper’s Export Declaration (SED) was
previously required. The new Foreign
Trade Regulations mandate that
Electronic Export Information (EEI) be

filed when any type of goods contained
in a shipment (per Schedule B Export
Codes at http://www.census.gov/foreign-
trade/schedules/b) is valued at more
than $2,500 or requires an export
license under U.S. law, subject to
certain exceptions.

These Postal Service standards are
consistent with the Foreign Trade
Regulations (15 CFR part 30) and 13
U.S.C. Chapter 9, as amended by the
Foreign Relations Authorization Act of
2002, Public Law 107-228.

In addition, items mailed as gift
parcels or humanitarian donations to
certain countries designated as State
Sponsors of Terrorism must comply
with the conditions for License
Exception “GFT”, or else customers
may be required to obtain an export
license from the U.S. Department of
Commerce, Bureau of Industry and
Security. The definitions and
limitations on such gift parcels and
humanitarian donations are set forth in
the Commerce Department’s Export
Administration Regulations at 15 CFR
740.12 and part 746. The Postal Service
standards for endorsing qualifying items
as gift parcels or humanitarian
donations are consistent with the Export
Administration Regulations (15 CFR
740.12(a)(3)(ii) and 758.1(d)).

Requirements for Sending an
International Shipment

Effective November 2, 2009,
customers mailing outbound
international shipments containing
goods are responsible for providing an
Exemption and Exclusion Legend, Proof
of Filing Citation (PFC), or AES
Downtime Citation. Goods mailed to
APO/FPO/DPO (DMM 703.2) addresses
are not subject to this standard. Section
30.71 of the Federal Trade Regulations
establishes civil and criminal penalties
for customers who fail to electronically
file their export information when
required, or to comply with the Foreign
Trade Regulations in any other way.

Electronic Export Information Filing;
Proof of Filing Citation

Subject to exemptions and exclusions,
as set forth below, electronic filing of
export information and a Proof of Filing
Citation (PFC) are required when:

1. Any type of goods contained in a
shipment (per Schedule B Export Codes
at http://www.census.gov/foreign-trade/
schedules/b) is valued at more than
$2,500.

2. The package is shipped to certain
countries designated as State Sponsors
of Terrorism (see Country Group E:1 in
the Export Administration Regulations,
15 CFR Part 740, Supplement No. 1) and
does not qualify as a “‘gift parcel or

humanitarian donation” under 15 CFR
740.12. As of August, 2009, these
countries are:

a. Cuba.

b. Iran.

c. People’s Democratic Republic of
Korea (North Korea).

d. Sudan.

e. Syrian Arab Republic (Syria).

3. The package requires an export
license. To determine if an export
license is required, go to http://
www.export.gov/regulation/index.asp or
call: 1-800-USA-TRAD(E).

When any of these three
circumstances apply, it is the mailer’s
responsibility to electronically file
export information before mailing; a
paper Shipper’s Export Declaration
(SED) is no longer accepted. Electronic
export information is filed through the
U.S. Census Bureau’s Automated Export
System (AES) or AESDirect Web site
utilizing the following steps:

e Log on to http://www.aesdirect.gov
and follow the instructions for
registering and completing the AES
Certification Quiz.

e The “Port of Export” code for
shipping through the Postal Service is
““8000”.

e The “Mode of Transport” is ‘“Mail”.

e The carrier should be left as
“SCAC/IATA,” and the conveyance
name fields should remain blank.

o After the mailer has successfully
filed the electronic export information,
the mailer will be provided with an
alphanumeric Internal Transaction
Number as confirmation. When mailing,
the PFC will consist of the letters “AES”
followed by the Internal Transaction
Number (ITN): for example, “AES
X20080930987654 .

Note: If the AES system is down, call 1-
800-549-0595, option 1.

AES Downtime Citation

If export information filing is required
but AES or AESDirect is unavailable,
the goods may be shipped but the mailer
is responsible for providing the
appropriate AES Downtime Citation.
This citation includes the word
“AESDOWN,” the mailer’s AES filer
identification number, and the date: for
example, “AESDOWN 123456789 09/
30/2009”.

Exemption and Exclusion Legends

If no class of goods within the
package is valued at more than $2,500
and an export license is not required,
the customer should enter the
exemption code “NOEEI 30.37(a)” on
the customs declaration form, unless the
goods are being shipped to Cuba, Iran,
North Korea, Sudan, or Syria. If one or
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more classes of goods within the
package is valued at more than $2,500,
another exemption code might apply,
such as “NOEEI 30.36” (goods shipped
to Canada, subject to certain
exceptions). For a complete listing, see
Appendix C to 15 CFR Part 30.

Exemption and Exclusion Legends
cannot be applied to packages that
require an export license. In such cases,
customers are responsible for filing, or
attempting to file, electronic export
information through the AES Web site
and apply a PFC or AES Downtime
Citation to the customs declaration
form. For gift parcels and humanitarian
donations, as defined in 15 CFR 740.12,
mailed to certain countries designated
as State Sponsors of Terrorism (see
Country Group E:1 in the Export
Administration Regulations, 15 CFR
Part 740, Supplement No. 1), customers
may use exemption code ‘“NOEEI
30.37(h).” In addition, the item must be
endorsed with the marking “GIFT—
Export License Not Required” on the
addressee side of the package, and the
symbol “GFT” must be written in the
same block as the Exemption and
Exclusion Legend on the applicable
required customs declaration, as
described below.

Entering Required, PFC, AES Downtime
Citation, or Exemption and Exclusion
Legend

The PFC, AES Downtime Citation, or
Exemption and Exclusion Legend can be
marked on the applicable customs
declaration form as follows:

e On PS Form 2976—A, Customs
Declaration and Dispatch Note—CP72
(large white form) customers should
write one PFC, AES Downtime Citation,
or applicable Exemption and Exclusion
Legend in Block 11.

e On older versions of PS Form 2976—
A printed prior to January 2009,
customers should write one PFC, AES
Downtime Citation, or applicable
Exemption and Exclusion Legend at the
top of the form or in any clear space.
Avoid writing over the barcode on the
form.

e On PS Form 2976, Customs
Declaration—CN22 (September 2009,
version) customers should check
“30.37(a)” or ““30.37(h)” in Block 7 of
the form, depending on the applicable
Exemption and Exclusion Legend.

¢ On older versions of PS Form 2976,
Customs Declaration—CN22 (small
green form) customers should write one
applicable Exemption and Exclusion
Legend (““30.37(a)” or ““30.37(h)”’) on the
green portion of the form.

e On Label 11FGG1, Global Express
Guaranteed (GXG), International Air
Waybill (Mailing Label), printed prior to

August 2008, customers should write
““30.37(a)” next to the sender’s
signature. Current versions have this
Exemption and Exclusion Legend
included on the GXG mailing label.

Note: These standards also apply to mailers
who produce privately printed customs
declaration forms.

Responding to Customer Questions

Customers needing further assistance
with AES filing requirements should
contact the U.S. Census Bureau on its
toll-free hotline at 1-800-549-0595:

Option 1—AES Assistance

Option 2—Commodity Classification
Assistance

Option 3—Regulatory Assistance

Customers may also obtain a copy of
Publication 613, New U.S. Census
Bureau Regulations: What Mailers Need
to Know When Shipping an
International Package, from any U.S.
Postal Service retail unit.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
International Mail Manual (IMM®),
which is incorporated by reference in
the Code of Federal Regulations. See 39
CFR 20.

List of Subjects in 39 CFR Part 20

Foreign relations, International postal
services.

m Accordingly, 39 CFR part 20 is
amended as follows:

PART 20—[AMENDED]

m 1. The authority citation for 39 CFR
part 20 is revised to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301-
307; 39 U.S.C. 101, 401, 403, 404, 407, 414,
416, 3001-3011, 3201-3219, 3403—-3406,
3621, 3622, 3626, 3632, 3633, and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM) as follows:

Mailing Standards of the United
States Postal Service, International Mail
Manual (IMM)

1 International Mail Services

* * * * *

120 Preparation for Mailing

* * * * *

123 Customs Declaration Forms and
Online Shipping Labels

* * * * *

123.7 Completing Customs
Declaration Forms

123.71 PS Form 2976, Customs
Declaration CN 22—Sender’s
Declaration (Green Label)

* * * * *

123.712 Postal Service Employee’s
Acceptance of PS Form 2976

* * * * *

[Add new item e as follows:]

e. To comply with U.S. Census
Bureau requirements, it is the
customer’s responsibility to ensure an
appropriate Exemption and Exclusion
Legend is selected or displayed on the
PS Form 2976.

* * * * *

123.72 PS Form 2976-A, Customs
Declaration and Dispatch Note—CP 72

* * * * *

123.722 Postal Service Employee’s
Acceptance of PS Form 2976-A

* * * * *

[Insert new item c as follows and
redesignate existing items c through g as
new items d through hj

c. To comply with U.S. Census
Bureau requirements, it is the
customer’s responsibility to ensure that
an appropriate Exemption and
Exclusion Legend, Proof of Filing
Citation, or AES Downtime Citation is
displayed on the PS Form 2976-A. If
this information is not entered, remind
the customer that he or she may be
subject to civil and criminal penalties
for noncompliance.
* * * * *

5 Nonpostal Export Regulations

* * * * *

[Delete current 521 through 524. Insert
new 520-527 to read as follows:]

520 Foreign Trade Regulations—U.S.
Census Bureau

521 General

This section describes the various
U.S. Department of Commerce, U.S.
Bureau of the Census requirements
when shipping goods internationally. In
certain circumstances, customers are
responsible for entering information on
the PS Form 2976 or 2976—A. Customers
may be subject to civil and criminal
penalties if they fail to electronically file
their export information when required,
or if they fail to comply with the
Foreign Trade Regulations in any other
way.

522 Additional Assistance

Customers needing further assistance
with filing requirements should contact
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the U.S. Census Bureau on its toll-free

hotline at 1-800-549—-0595:

B Option 1—AES Assistance

B Option 2—Commodity Classification
Assistance

B Option 3—Regulatory Assistance

523 Mailpieces Sent To APOs, FPOs,
and DPOs

Goods mailed to APO/FPO/DPO
addresses are not subject to the Foreign
Trade Regulations. Accordingly,
customers are not required to file
electronic export information via the
U.S. Census Bureau’s Automated Export
System or AESDirect Web site for such
mailings, and they do not need to
present a Proof of Filing Citation, AES
Downtime Citation, or Exemption and
Exclusion Legend.

524 Proof of Filing Citation (PFC)
524.1 General

Under the authority of 13 U.S.C.
Chapter 9, as amended by the Foreign
Relations Authorization Act of 2002,
Public Law 107-228, U.S. Census
Bureau regulations require electronic
filing of export information through the
Census Bureau’s Automated Export
System (AES) or AESDirect Web site for
certain outbound international
shipments of goods. Before mailing,
customers subject to this filing
requirement are responsible for
presenting a Proof of Filing Citation
(PFC) or AES Downtime Citation as
evidence of compliance.

The Census Bureau’s regulations
mandate that electronic export
information be filed when any type of
goods contained in a shipment (per
Schedule B Export Codes at http://
www.census.gov/foreign-trade/
schedules/b) is valued at more than
$2,500, requires an export license under
U.S. law, or is being sent to certain
countries designated as State Sponsors
of Terrorism, subject to certain
exceptions. Following are three
examples to illustrate the value
criterion:

e Example 1:

An insured Priority Mail International
package contains one mechanically
operated watch (Schedule B item #
9101.11.0000) valued at $2600. The total
value of goods to be mailed is $2600,
and the value of all items within the
same Schedule B number is over $2500.
Consequently, electronic filing and a
PFC would be required (unless an
exemption or exclusion applies).

e Example 2:

An insured Priority Mail International
package contains one mechanically
operated watch (Schedule B item #
9101.11.0000) valued at $2400, and one

electronically operated watch (Schedule
B item# 9101.91.0000) valued at $2400.
The total value of goods to be mailed is
$4800, but no group of items within the
same Schedule B number is valued over
$2500. Consequently, electronic filing
and a PFC would not be required
because the mechanical watch and
electronic watch are in different
Schedule B groups.

e Example 3:

An insured Priority Mail International
package contains two mechanically
operated watches (Schedule B item #
9101.11.0000) one valued at $1400 and
one valued at $1500. The total value of
goods to be mailed is $2900 and the
value of all items within the same
Schedule B number is over $2500.
Consequently, electronic filing and a
PFC would be required (unless an
exemption or exclusion applies).

524.2 Filing Requirements
524.21

Electronic filing of export information
is required when any of the following
applies:

a. One or more classes of goods (per
Schedule B Export Codes at http://
www.census.gov/foreign-trade/
schedules/b) within the item is valued
at more than $2,500, unless the
shipment falls under an exemption or
exclusion. See 520.6.

b. The item requires an export license
under U.S. law.

c. The shipment is destined to a
designated State Sponsor of Terrorism
country (per Country Group E:1 in the
Export Administration Regulations, 15
CFR Part 740, Supplement No. 1) and
the shipment does not qualify as a “gift
parcel or humanitarian donation” as
defined by 15 CFR 740.12. See 520.6.

Note: Currently, the State Sponsors of
Terrorism countries are:

1. Cuba.

2. Iran.

3. The Democratic People’s Republic of
Korea (North Korea).

4. Sudan.

5. The Syrian Arab Republic (Syria).

Mandatory Filing

524.22 How to File Electronic Export
Information and Obtain a Proof of
Filing Citation

To file electronic export information
through AESDirect and obtain a PFC,
customers should use the following
steps:

a. Go to http://www.aesdirect.gov.

b. Register for an AESDirect account
or log into your existing account.

c. Follow the instructions for the AES
Certification Quiz.

d. The “Port of Export” code for
shipping through the Postal Service is
8000,

e. The “Mode of Transport” is “Mail”.
f. Leave the carrier as ‘SCAC/IATA’
and the conveyance name fields blank.
g. After successfully filing electronic
export information, AESDirect will
provide an alphanumeric Internal
Transaction Number (ITN) as
confirmation. The PFC consists of the
letters “AES” followed by the ITN: for
example, “AES X20080930987654".
For additional information on
electronic filing, call the U.S. Census
Bureau’s toll-free information hotline at
800-549-0595, option #3.

525 AES Downtime Citation

If electronic information filing is
required but AES or AESDirect is
unavailable, the goods may be shipped
but the customer is responsible for
providing the appropriate AES
Downtime Citation instead of a PFC.
This citation includes the word
“AESDOWN,” the customer’s AES filer
identification number, and the date: for
example, “AESDOWN 123456789 09/
30/2009.”

526 Exemption and Exclusion Legend
526.1 General

In many circumstances, electronic
export information filing and a PFC may
not be required when mailing goods
internationally. In these circumstances,
customers are directed to apply an
applicable Exemption and Exclusion
Legend on the customs declaration form
upon mailing. The following conditions
apply: _ _

a. One Exemption and Exclusion
Legend may be entered per addressed
mailpiece. When multiple exemptions
may apply, the mailer may select any
one that applies.

b. Exemption and Exclusion Legends
cannot be applied to shipments if an
export license is required.

526.2 When Applicable

Customers with shipments not
meeting the mandatory filing
requirements under 520.41 may apply
the exemption legends such as the
following on the customs declaration
form:

1. “NOEEI 30.37(a)” for shipments
when the value of each class of goods
is $2,500 or less, when an export license
is not required. This exemption cannot
be applied to shipments to designated
State Sponsors of Terrorism countries.

2. “NOEEI 30.36” for shipments to
Canada, when an export license is not
required.

3. “NOEEI 30.37(h)” for shipments of
gift parcels and humanitarian donations
as defined in 15 CFR 740.12. This
exemption may apply to qualifying
shipments to the designated State
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Sponsors of Terrorism countries
identified in 520.41(c). In addition, the
item must be endorsed with the marking
“GIFT—Export License Not Required”
on the addressee side of the package,
and the symbol “GFT” must be written
in the same block as the Exemption and
Exclusion Legend on the applicable
required customs declaration, as
described in 527.

Note: For more information and a complete
listing of these and other exemption and
exclusion legends, see Appendix C of the
Foreign Trade Regulations, 15 CFR Part 30.

527 Placement of PFC, AES Downtime
Citation, or Exemption and Exclusion
Legend

When shipments require a PFC, AES
Downtime Citation, or Exemption and
Exclusion Legend, it is the customer’s
responsibility to legibly write the PFC,
AES Downtime Citation, or Exemption
and Exclusion Legend on the applicable
customs declaration form as follows:

a. On PS Form 2976-A, Customs
Declaration and Dispatch Note—CP72
(large white form), customers should
write one PFC, AES Downtime Citation,
or Exemption and Exclusion Legend in
Block 11.

b. On older versions of PS Form
2976—A printed prior to January 2009,
customers should write one PFC, AES
Downtime Citation, or Exemption and
Exclusion Legend at the top of the form
or in any clear space. Avoid writing
over the barcode on the form.

c. On PS Form 2976, Customs
Declaration—CN22 (September 2009
version), customers should check
“30.37(a)” or “30.37(h)” in Block 7 of
the form, depending on the applicable
Exemption and Exclusion Legend.

d. On older versions of PS Form 2976,
Customs Declaration—CN22 (small
green form), customers should write one
applicable Exemption and Exclusion
Legend (““30.37(a)” or ““30.37(h)”’) in the
margin on the green portion of the form.

e. On Label 11FGG1, Global Express
Guaranteed (GXG), International Air
Waybill (Mailing Label) printed prior to
August 2008, customers should write
“NOEEI 30.37(a)”’ next to the sender’s
signature. Current versions have this
exemption legend included on the GXG
mailing label.

Note: These standards also apply to mailers
who produce privately printed customs
declaration forms under 123.3.

* * * * *

Neva R. Watson,

Attorney, Legislative.

[FR Doc. E9—21307 Filed 9-3-09; 8:45 am]
BILLING CODE 7710-12-P

POSTAL SERVICE
39 CFR Part 111

U.S. Census Bureau Electronic Export
Information Requirements When
Sending Shipments Between or to U.S.
Territories, Possessions, and Freely
Associated States

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: New Foreign Trade
Regulations (FTR) issued by the U.S.
Census Bureau require the Postal
Service to revise its standards and
customs label requirements for
customers mailing items between the
United States, Puerto Rico, and the U.S.
Virgin Islands, and from the United
States to the Freely Associated States
(Federated States of Micronesia,
Republic of the Marshall Islands, and
Republic of Palau).

DATES: Effective November 2, 2009.

FOR FURTHER INFORMATION CONTACT: Rick
Klutts, 813-877-0372.

SUPPLEMENTARY INFORMATION: On
September 30, 2008, the U.S. Census
Bureau implemented statutory
requirements for the electronic filing of
export information through the Census
Bureau’s Automated Export System
(AES) or its AESDirect Web site for
various international shipments where a
Shipper’s Export Declaration (SED) was
previously required. The new Foreign
Trade Regulations mandate that
Electronic Export Information (EEI) be
filed when any type of goods contained
in a shipment (per Schedule B Export
Codes at http://www.census.gov/foreign-
trade/schedules/b) is valued at more
than $2,500 or requires an export
license under U.S. law, subject to
certain exceptions.

The Postal Service standards are
consistent with the Foreign Trade
Regulations (15 CFR part 30) and 13
U.S.C. Chapter 9, as amended by the
Foreign Relations Authorization Act of
2002, Public L. 107-228.

Requirements for Sending Shipments
Between or to U.S. Territories,
Possessions, and Freely Associated
States

Effective November 2, 2009,
customers mailing certain shipments
containing goods between the United
States, Puerto Rico, and the U.S. Virgin
Islands, or from the United States to the
Freely Associated States (Republic of
the Marshall Islands, Federated States of
Micronesia, and Republic of Palau), are
responsible for filing electronic export
information with the Census Bureau,
and for providing a Proof of Filing

Citation (PFC) or AES Downtime
Citation. In addition, in circumstances
where a customs declaration form is
used today on certain parcels, an
Exemption or Exclusion Legend should
appear, provided a PFC or AES
Downtime Citation is not applicable.
Goods mailed to APO/FPO/DPO
addresses are not subject to these
standards. Section 30.71 of the Federal
Trade Regulations establishes civil and
criminal penalties for customers who
fail to electronically file their export
information when required, or to
comply with their regulations in any
other way.

Electronic Export Information Filing;
Proof of Filing Citation

The Census Bureau’s requirements for
electronic filing of export information
apply to certain shipments:

1. From the United States to Puerto
Rico or the U.S. Virgin Islands.

2. From Puerto Rico to the United
States or U.S. Virgin Islands.

3. From any U.S. location to the
Freely Associated States. Subject to
exemptions and exclusions, as set forth
below, electronic filing of export
information and a Proof of Filing
Citations (PFC) are required when:

1. Any type of goods in the package
(per Schedule B Export Codes at http://
www.census.gov/foreign-trade/
schedules/b) is valued at more than
$2,500.

2. The package requires an export
license, if sent to one of the Freely
Associated States. To determine if an
export license is required, go to http://
www.export.gov/regulation/index.asp or
call: 1-800—USA-TRAD(E).

In these circumstances, it is the
mailer’s responsibility to electronically
file export information before mailing; a
paper Shipper’s Export Declaration
(SED) is no longer accepted. Electronic
export information is filed through the
U.S. Census Bureau’s Automated Export
System (AES) or AESDirect Web site
utilizing the following steps:

B Log on to http://www.aesdirect.gov
and follow the instructions for
registering and completing the AES
Certification Quiz.

B The “Port of Export” code for
shipping through the Postal Service is
“8000”.

B The “Mode of Transport” is
“Mail”.

B The carrier should be left as
“SCAC/IATA,” and the conveyance
name fields should remain blank.

B After the mailer has successfully
filed the electronic export information,
the mailer will be provided with an
alphanumeric Internal Transaction
Number (ITN) as confirmation. When
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mailing, the Proof of Filing Citation will
consist of the letters “AES” followed by
the ITN: for example, “AES
X20080930987654.

Note: If the AES system is down, call 1—
800-549-0595, option 1.

AES Downtime Citation

If export information filing is required
but AES or AESDirect is unavailable,
the goods may be shipped but the mailer
is responsible for providing the
appropriate AES Downtime Citation.
This citation includes the word
“AESDOWN,” the mailer’s AES filer
identification number, and the date: for
example, “AESDOWN 123456789 09/
30/2009”.

Exemption and Exclusion Legends

For items that bear a customs
declaration form as defined in Domestic
Mail Manual 608.2.4 and when a PFC or
an export license is not required,
customers should enter one of following
exemption codes on the customs
declaration form:

¢ Regardless of value, for all goods
shipped to, from, or between the
following U.S. Territories, use “NOEEI
30.2(d)(2):

© American Samoa.

O Guam Island.

O Northern Mariana Islands.

e For items destined to the Freely
Associated States, customers may apply
“NOEEI 30.37(a)” if the value of each
class of goods is $2,500 or less.
Exemption or Exclusion Legends cannot
be applied to packages that require an
export license. In such cases, customers
mailing goods are responsible for filing
or attempting to file, electronic export
information through the AES Web site
and apply a PFC or AES Downtime
Citation to the customs declaration
form. For more information on these
and other exemptions and exclusions,
customers should consult Appendix C
of the Foreign Trade Regulations, 15
CFR part 30.

Entering Required PFC, AES Downtime
Citation Placement, or Exemption and
Exclusion Legend

When required, customers should
legibly write the PFC, AES Downtime
Citation, or Exemption and Exclusion
Legend as follows when a customs
declaration form is used on a package
under DMM 608.2.4:

e On PS Form 2976—-A, Customs
Declaration and Dispatch Note—CP72
(large white form), customers should
write one Exemption or Exclusion
Legend, PFC, or AES Downtime Citation
in Block 11.

¢ On older versions of PS Form 2976—
A printed prior to January 2009,

customers should write one Exemption
or Exclusion Legend, PFC, or AES
Downtime Citation at the top of the form
or in any clear space. Avoid writing
over the barcode on the form.

¢ If no customs declaration form is
required (e.g., items sent between the
United States, Puerto Rico, and the U.S.
Virgin Islands), no other action for
recording the Exemption or Exclusion
Legend, PFC or AES Downtime Citation
on the package is required.

Responding to Customer Questions

Customers needing further assistance
with AES filing requirements should
contact the U.S. Census Bureau on its
toll-free hotline at 1-800-549-0595:

Option 1—AES Assistance;

Option 2—Commodity Classification
Assistance;

Option 3—Regulatory Assistance.

Customers may also obtain a copy of
Publication 613, New U.S. Census
Bureau Regulations: What Mailers Need
to Know When Shipping an
International Package, from any U.S.
Postal Service retail unit.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM®),
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

m Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 is revised to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 39 U.S.C. 101, 401, 403, 404, 407, 414,
416, 3001-3011, 3201-3219, 3403—-3406,
3621, 3622, 3626, 3632, 3633, and 5001.

m 2. Revise the following sections of
Muailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM) as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

600 Basic Standards For All Mailing
Services

* * * * *

608 Postal Information and Resources

* * * * *

608.2 Domestic Mail

* * * * *

608.2.4 Customs Declaration Form
Required

[Redesignate the text in existing 2.4 as
2.4.1 and title as “Priority Mail
Weighing 16 Ounces or More”” and
insert new 2.4.2 as follows:]

2.4.2 Freely Associated States—Items
Requiring an Export License

Items sent to the Freely Associated
States listed in DMM 608.2.2 that
require an export license under
608.2.5.8, regardless of weight or class
of mail, always require a PS Form 2976—
A.

[Insert new DMM 608.2.5 to read as
follows:]

608.2.5 Foreign Trade Regulations—
U.S. Department of Commerce, U.S.
Bureau of the Census

This section describes the various
U.S. Department of Commerce, U.S.
Bureau of the Census requirements
when shipping goods to, from, and
between U.S. territories, possessions,
and Freely Associated States. Shipments
to APO/FPO/DPO addresses are not
subject to these requirements.
Customers may be subject to civil and
criminal penalties if they fail to
electronically file their export
information when required, or if they
fail to comply with the Foreign Trade
Regulations in any other way. Refer to
IMM 520 for additional standards about
the Census Bureau’s requirements.

608.2.5.1 Mandatory Electronic
Filing—U.S. Territories, Possessions,
and Freely Associated States

Under the authority of 13 U.S.C.
Chapter 9, as amended by the Foreign
Relations Authorization Act of 2002,
Public Law 107-228, U.S. Census
Bureau regulations require electronic
filing of export information through the
U.S. Census Bureau’s Automated Export
System (AES) or AESDirect Web site for
certain shipments of goods. Electronic
filing of export information is required
when any of the following applies,
subject to certain exemptions and
exclusions (see DMM 608.2.5.4):

a. The item requires an export license
under U.S. law when sent to the Freely
Associated States. See DMM 608.2.5.5
and DMM 608.2.5.6.

b. One or more classes of goods (per
Schedule B Export Codes at http://
www.census.gov/foreign-trade/
schedules/b) within the item is valued
at more than $2,500 and the item is
mailed as follows:

1. From Puerto Rico to the United
States or U.S. Virgin Islands.

2. From the United States to Puerto
Rico or the U.S. Virgin Islands.
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3. From the United States, Puerto
Rico, or the U.S. Virgin Islands to the
Freely Associated States.

608.2.5.2 Value Criterion

Following are three examples to
illustrate the value criterion defined in
2.5.1:

a. A package contains one
mechanically operated watch (Schedule
B item # 9101.11.0000) valued at $2600.
The total value of goods to be mailed is
$2600, and the value of all items within
the same Schedule B number is over
$2500. Consequently, electronic filing
and a PFC would be required (unless an
exemption or exclusion applies).

b. A package contains one
mechanically operated watch (Schedule
B item # 9101.11.0000) valued at $2400,
and one electronically operated watch
(Schedule B item# 9101.91.0000) valued
at $2400. The total value of goods to be
mailed is $4800, but no group of items
within the same Schedule B number is
valued over $2500. Consequently,
electronic filing and a PFC would not be
required, because the mechanical watch
and electronic watch are in different
Schedule B groups,

c. A package contains two
mechanically operated watches
(Schedule B item # 9101.11.0000) one
valued at $1400 and one valued at
$1500. The total value of goods to be
mailed is $2900 and the value of all
items within the same Schedule B
number is over $2500. Consequently,
electronic filing and a PFC would be
required, unless an exemption or
exclusion applies.

608.2.5.3 How to File Electronic
Export Information and Obtain a Proof
of Filing Citation

For additional information on
electronic filing, call the U.S. Census
Bureau’s toll-free information hotline at
800-549-0595, option #3. To file
electronic export information through
AESDirect and obtain a PFC, customers
should use the following steps:

a. Go to http://www.aesdirect.gov.

b. Register for an AESDirect account
or log into your existing account.

c. Follow the instructions for the AES
Certification Quiz.

d. The “Port of Export” code for
shipping through the Postal Service is
““8000”.

e. The "Mode of Transport” is “Mail”.

f. Leave the carrier as ‘SCAC/IATA’
and the conveyance name fields blank.

g. After successfully filing electronic
export information, AESDirect will
provide an alphanumeric Internal
Transaction Number (ITN) as
confirmation. The PFC consists of the

letters “AES” followed by the ITN: for
example, “AES X20080930987654"".

608.2.5.4 AES Downtime Citation

If electronic information filing is
required but AES or AESDirect is
unavailable, the goods may be shipped
but the customer is responsible for
providing the appropriate AES
Downtime Citation instead of a PFC.
This citation includes the word
“AESDOWN,” the customer’s AES filer
identification number, and the date: for
example, “AESDOWN 123456789 09/
30/2009.”

608.2.5.5 Exclusion and Exemption
Legends

In many circumstances, electronic
export information filing and a Proof of
Filing Citation (PFC) may not be
required. In these circumstances, and
only when a customs declaration form
is required under 608.2.4, customers are
responsible for presenting an applicable
Exemption or Exclusion Legend on the
customs declaration form upon mailing.
Customers may forgo this requirement if
no customs declaration form is required.
When a customs declaration form is
used, customers should enter the
applicable Exemption or Exclusion
Legend on the customs declaration
form. Customers must only enter one
Exemption or Exclusion Legend per
addressed mailpiece. When multiple
Exemption or Exclusion Legends may
apply, the mailer may select any one
that applies. For more information on
these and other exemptions and
exclusions, customers should consult
Appendix C of the Foreign Trade
Regulations, 15 CFR Part 30. The
following is a list of the most commonly
applicable Exemption or Exclusion
Legends for items mailed to from or
between destinations under 608.2.

a. Regardless of value, for all goods
shipped to, from, or between the
following U.S. Territories, use “NOEEI
30.2(d)(2)":

1. American Samoa.

2. Guam Island.

3. Northern Mariana Islands.

b. For items destined to the Freely
Associated States listed in DMM
608.2.2, customers may apply “NOEEI
30.37(a)” if the value of each class of
goods is $2,500 or less, provided an
export license is not required (see
608.2.5.7 and 608.2.5.8).

608.2.5.6 Placement of PFC, AES
Downtime Citation Placement, or
Exemption and Exclusion Legend

If no customs declaration form is
required (e.g., items sent between the
United States, Puerto Rico, and the U.S.
Virgin Islands), no other action for

recording the PFC or AES Downtime
Citation on the package is required.
However, when a shipment requires a
PFC, or AES Downtime Citation, or
Exemption and Exclusion Legend, and a
PS Form 2976-A is used under DMM
608.2.4; it is the customer’s
responsibility to legibly write the PFC,
AES Downtime Citation, or Exemption
or Exclusion Legend as follows:

a. On PS Form 2976—A, Customs
Declaration and Dispatch Note—CP72
(large white form) customers should
write one PFC, AES Downtime Citation,
or Exemption or Exclusion Legend in
Block 11.

b. On older versions of PS Form
2976—A printed prior to January 2009
customers should write one PFC, AES
Downtime Citation, or Exemption or
Exclusion Legend at the top of the form
or in any clear space. Avoid writing
over the barcode on the form.

608.2.5.7 Additional Standards for the
Freely Associated States

The Freely Associated States listed in
DMM 608.2.2 are foreign destinations
for the purposes of the Foreign Trade
Regulations and other laws and
regulations governing imports and
exports. As such, certain goods shipped
to these destinations from the United
States, Puerto Rico, the U.S. Virgin
Islands, or other U.S. territories may
require an export license. To determine
if an export license is required, go to
http://www.export.gov/regulation/
index.asp or call: 1-800—USA-TRAD(E)
(1-800-872-8723).

608.2.5.8 When an Export License Is
Required

When an export license is required
under 608.2.5.7, a PS Form 2976-A is
always required. The electronically
generated License Number must appear
in Block 13, and a PFC or AES
Downtime Citation must appear in
Block 11 of the customs declaration
form. See IMM 520 and 530 for
complete requirements. In addition, it is
the mailer’s responsibility to comply
with the U.S. Census Bureau’s
requirements for filing electronic export
information, as described in DMM
608.2.5.1 and 608.2.5.2. A PFC or AES
Downtime Citation should appear on
the customs declaration form as
described in DMM 608.2.5.6.

* * * * *

Neva R. Watson,

Attorney, Legislative.

[FR Doc. E9-21306 Filed 9-3—-09; 8:45 am]
BILLING CODE 7710-12-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2009-0520; FRL-8953-1]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Opacity Variance for Rocket Testing
Operations Atlantic Research
Corporation’s Orange County Facility

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Commonwealth of Virginia State
Implementation Plan (SIP). The
revisions pertain to the addition of 9
VAC 5 Chapter 220, “Variance for
Rocket Motor Test Operations at
Atlantic Research Corporation Orange
County Facility”” and an opacity
variance for the rocket motor test
operations at Aerojet Corporation’s
Orange County Facility, in lieu of the
opacity limits established in the
Virginia SIP. EPA is approving these
revisions to the Commonwealth of
Virginia SIP in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This rule is effective on
November 3, 2009 without further
notice, unless EPA receives adverse
written comment by October 5, 2009. If
EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2009-0520 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail:
fernandez.cristina@epa.gov.

C. Mail: EPA-R03—-OAR-2009-0520,
Cristina Fernandez, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2009—
0520. EPA’s policy is that all comments
received will be included in the public

docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an ‘“‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Gregory Becoat, (215) 814-2036, or by
e-mail at becoat.gregory@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On January 26, 2004, the
Commonwealth of Virginia submitted
an opacity variance for the rocket motor

test operations at Aerojet Corporation’s
Orange County Facility as a revision to
its SIP. The variance is included in Title
9 of the Virginia Administrative Code (9
VAC Chapter 220). Virginia established
a variance that requires the facility to
limit total particulate matter (PM)
emissions from its rocket motor test
operations to 714 pounds per hour (9
VAC 5-220-30.B), in lieu of opacity
limits set forth in regulation 9 VAC
5-50-80.

On February 19, 2009, Virginia
Department of Environmental Quality
(VADEQ) submitted additional
information to support the variance for
the rocket motor test operations, which
included a comprehensive technical
support document (TSD) that provides
additional air dispersion modeling
information.

II. Description of SIP Revision

This SIP revision consists of the
addition of the ‘“Variance for Rocket
Motor Test Operations at Atlantic
Research Corporation Orange County
Facility” (9 VAC 5 Chapter 220) in order
to add regulations 9 VAC 5-220-10—
Applicability and designation of
affected facility, 9 VAC 5-220-20—
Definitions, 9 VAC 5-220-30—
Applicability of standard for visible
emissions and standard for particulate
matter, 9 VAC 5-220-40—Compliance
determination, monitoring,
recordkeeping, and reporting, 9 VAC 5-
220-50—Transfer of ownership and 9
VAC 5-220-60—Applicability of future
regulation amendments.

The addition of the “Variance for
Rocket Motor Test Operations at
Atlantic Research Corporation Orange
County Facility” (9 VAC 5 Chapter 220)
pertains to Atlantic Research
Corporation Orange County Facility in
terms of applicability and designation,
definitions, compliance determination,
monitoring, recordkeeping, and
recording, transfer of ownership, and
applicability of future regulation
amendments. This revision does not
change the substance of the SIP and
consequently, does not interfere with
the timely attainment or progress
towards attainment of a national
ambient air quality standard (NAAQS),
nor interfere with any other provision of
the CAA, 42 U.S.C. 7401 et seq.

The addition of regulation 9 VAC 5—
220-30—“Applicability of standard for
visible emissions and standard for
particulate matter” is to establish PM
emission limits for Aerojet
Corporation’s rocket test operations, in
lieu of opacity standards established in
regulation 9 VAC 5-50-80. As part of
this SIP revision, VADEQ included a
modeling analysis titled “Technical
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Support Documentation for Opacity
Variance for Rocket Test Facility”
which demonstrates that emissions from
Aerojet Corporation’s Orange County
Facility will not cause or significantly
contribute to violations of the PM
NAAQS. Further details of VADEQ and
EPA’s modeling analysis can be found
in EPA’s TSD for this rulemaking.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information ‘“required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. * * *” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal

enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

IV. Final Action

EPA is approving Virginia’s SIP
revision to add the “Variance for Rocket
Motor Test Operations at Atlantic
Research Corporation Orange County
Facility” (9 VAC 5 Chapter 220), which
includes regulation 9 VAC 5-220-30—
“Applicability of standard for visible
emissions and standard for particulate
matter” to establish PM emission limits
for Aerojet Corporation’s rocket test
operations in lieu of opacity standards
established in regulation 9 VAC 5-50—
80. EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the ‘“Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate

document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on November 3, 2009 without
further notice unless EPA receives
adverse comment by October 5, 2009. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);
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¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 3, 2009. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

testing operations at Atlantic Research
Corporation’s Orange County Facility,
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Particulate
Matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: August 26, 2009.

James W. Newsom,
Acting, Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for 40 CFR
part 52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by adding an entry for
Chapter 220 to read as follows:

Business Regulatory Enforcement such rule or action. This action, §52.2420 lIdentification of plan.
Fairness Act of 1996, generally provides pertaining to the Commonwealth of * * * * *
that before a rule may take effect, the Virginia’s opacity variance for rocket (c)* * *
State Explanation
State citation Title/subject effective EPA approval date [former SIP
date citation]

9 VAC 5 Chapter 220

Opacity Variance for Rocket Testing Operations Atlantic Research Corporation’s Orange County Facility

Applicability and designation of affected facility

Applicability of standard for visible emissions and

Compliance determination, monitoring, recordkeeping,

5-220-10 .oovrreiiiiiieieieeeiieaens
5-220-20 ..ccovieeeiieeeeeen Definitions ..........
5-220-30 ..cceiiiiiiiriieeiiee
standard for particulate matter.
522040 ..ccovviiiiieieeeee
and reporting.
5-220-50 ..oeevcereeieeeeiieeenne Transfer of ownership
522060 ..cceeeveeiieeiieniienne

12/1/02

12/1/02

12/1/02

12/1/02

12/1/02

12/1/02  09/4/09 [Insert page num-

ber where the document
begins].

09/4/09 [Insert page num-
ber where the document
begins].

09/4/09 [Insert page num-
ber where the document
begins].

09/4/09 [Insert page num-
ber where the document
begins].

09/4/09 [Insert page num-
ber where the document
begins].

09/4/09 [Insert page num-
ber where the document
begins].
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* * * * *

[FR Doc. E9—21399 Filed 9-3-09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 239 and 258
[EPA-R07-RCRA-2009-0646; FRL-8953-3]

Adequacy of Kansas Municipal Solid
Waste Landfill Permit Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action approves Kansas’
Research, Development and
Demonstration (RD&D) permit program
and updates to the approved Municipal
Solid Waste Landfill Permit (MSWLP)
program. On March 22, 2004, the EPA
issued final regulations allowing RD&D
permits to be issued to certain
municipal solid waste landfills by
approved States. On December 11, 2008,
Kansas submitted an application to the
EPA seeking Federal approval of its
RD&D requirements and to update
Federal approval of its MSWLP
program.

DATES: This direct final determination is
effective November 3, 2009, without
further notice unless EPA receives
adverse comments by October 5, 2009.
If adverse comments are received, EPA
will publish a timely response or
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will or will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07-
RCRA-2009-0646, by one of the
following methods:

1. http://www.regulations.gov: Follow
the online instructions for submitting
comments.

2. E-mail: cruise.nicole@epa.gov.

3. Mail: Send written comments to
Nicole Cruise, EPA Region 7, Solid
Waste/Pollution Prevention Branch, 901
North 5th Street, Kansas City, Kansas
66101.

4. Hand Delivery or Courier: Deliver
your comments to Nicole Cruise, EPA
Region 7, Solid waste/Pollution
Prevention Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

Instructions: Direct your comments to
Docket ID No. EPA-R07-RCRA-2009—
0646. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless

the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Solid Waste/Pollution Prevention
Branch, 901 North 5th Street, Kansas
City, Kansas 66101. The Regional
Office’s official hours of business are
Monday through Friday, 8 to 4:30,
excluding Federal holidays. The
interested persons wanting to examine
these documents should make at
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT:
Nicole Cruise at (913) 551-7641, or by
e-mail at cruise.nicole@epa.gov.
SUPPLEMENTARY INFORMATION:

A. Background

On March 22, 2004, the EPA issued
final regulations allowing RD&D permits
to be issued at certain municipal solid
waste landfills (69 FR 13242). This new

provision may only be implemented by
an approved State. While States are not
required to seek approval for this new
provision, those States that are
interested in providing RD&D permits to
municipal solid waste landfills must
seek approval from EPA before issuing
such permits. Kansas received final
approval for 40 CFR part 258 provisions
on June 24, 1996 (61 FR 32434). This
request incorporates the November 27,
1996, final rule (61 FR 60328) for
financial assurance mechanisms for
local governments; the July 29, 1997,
final rule (62 FR 40708) for revisions to
criteria for small municipal solid waste
landfills; and the April 10, 1998, final
rule (63 FR 17706) for financial test and
corporate guarantee to financial
assurance mechanisms. Approval
procedures for new provisions of 40
CFR part 258 are outlined in 40 CFR
239.12. On December 11, 2008, Kansas
submitted an application for approval of
its RD&D permit provisions and update
of the approved MSWLP program.

B. Decision

After a thorough review, EPA
determined that Kansas’ RD&D permit
provisions and its updated rules for its
Municipal Solid Waste Landfill Permit
Program, as defined under Kansas
Statutes Annotated (KSA) Chapter 65—
Public Health, Article 34—Solid Waste,
Kansas Administrative Regulations
(KAR), Agency 28—Kansas Department
of Health and Environment, Article 29—
Solid Waste Management are adequate
to ensure compliance with the Federal
criteria as defined at 40 CFR 258.4.

C. Statutory and Executive Order
Reviews

This action approves State solid waste
requirements pursuant to Resource
Conservation and Recovery Act (RCRA)
Section 4005 and imposes no Federal
requirements. Therefore, this rule
complies with applicable executive
orders and statutory provisions as
follows:

1. Executive Order 12866: Regulatory
Planning Review—The Office of
Management and Budget has exempted
this action from its review under
Executive Order (EO) 12866;

2. Paperwork Reduction Act: This
action does not impose an information
collection burden under the Paperwork
Reduction Act;

3. Regulatory Flexibility Act: After
considering the economic impacts of
today’s action on small entities under
the Regulatory Flexibility Act, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities;
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4. Unfunded Mandates Reform Act:
Because this action approves pre-
existing requirements under State law
and does not impose any additional
enforceable duty beyond that required
by State law, this action does not
contain any unfunded mandate, or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Act;

5. Executive Order 13132:
Federalism—EO 13132 does not apply
to this action because this action will
not have federalism implications (i.e.,
there are no substantial direct effects on
States, on the relationship between the
national government and States, or on
the distribution of power and
responsibilities between Federal and
State governments);

6. Executive Order 13175:
Consultation and Coordination with
Indian Tribal Governments—EO 13175
does not apply to this action because it
will not have Tribal implications (i.e.,
there are no substantial direct effects on
one or more Indian Tribes, on the
relationship between the Federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian Tribes);

7. Executive Order 13045: Protection
of Children from Environmental Health
and Safety Risks—This action is not
subject to EO 13045 because it is not
economically significant and is not
based on health or safety risks;

8. Executive Order 13211: Actions
that Significantly Affect Energy Supply,
Distribution, or Use—This action is not
subject to EO 13211 because it is not a
significant regulatory action as defined
in EO 12866;

9. National Technology Transfer
Advancement Act: This provision
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impracticable. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards and
bodies. EPA approves State programs so
long as the State programs meet the
criteria delineated in 40 CFR part 258.
It would be inconsistent with applicable
law for EPA, in its review of a State
program, to require the use of any
particular voluntary consensus standard
in place of another standard that meets
40 CFR part 258 requirements. Thus, the
National Technology Transfer
Advancement Act does not apply to this
action;

10. Congressional Review Act: EPA
will submit a report containing this
action and other information required
by the Congressional Review Act (5
U.S.C. 801 et seq.) to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register.

List of Subjects
40 CFR Part 239

Environmental protection,
Administrative practice and procedure,
Intergovernmental relations, Waste
treatment and disposal.

40 CFR Part 258

Reporting and recordkeeping
requirements, Waste treatment disposal,
Water pollution control.

Authority: This action is issued under the
authority of sections 2002, 4005 and 4010(c)
of the Solid Waste Disposal Act, as amended,
42 U.S.C. 6912, 6945 and 6949(a).

Dated: August 27, 2009.

William W. Rice,

Acting Regional Administrator, Region 7.
[FR Doc. E9—-21403 Filed 9-3-09; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1970; MB Docket No. 09-129; RM—
11549]

Television Broadcasting Services;
Hutchinson and Wichita, KS

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by
Sunflower Broadcasting, Inc.
(“Sunflower”’), the licensee of stations
KWCH-DT, Hutchinson, Kansas,
channel 12, and KSCW-DT, Wichita,
Kansas, channel 19, substituting
channel 19 for KWCH-DT’s assigned
channel 12 at Hutchinson and channel
12 for KSCW-DT’s assigned channel 19
at Wichita.

DATES: This rule is effective September
4, 2009.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 09-129,
adopted August 31, 2009, and released
August 31, 2009. The full text of this

document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
information collection burden “for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Kansas is amended by adding
DTV channel 19 and removing DTV
channel 12 at Hutchinson and by adding
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DTV channel 12 and removing DTV
channel 19 at Wichita.

Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau, Federal Communications
Commission.

[FR Doc. E9—21392 Filed 9-3-09; 8:45 am]
BILLING CODE 6712-01-P
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Proposed Rules

Federal Register
Vol. 74, No. 171

Friday, September 4, 2009

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 983
[Doc. No. AMS-FV-09-0031; FV09-983—-1
PR]

Pistachios Grown in California;
Changes to Handling Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on changes to the handling regulations
prescribed under Marketing Agreement
and Order No. 983 (order), which
regulates the handling of pistachios. The
changes were recommended by the
Administrative Committee for
Pistachios (committee), which is
responsible for local administration of
the order. The changes would bring the
current handling regulations into
conformance with proposed
amendments to the order by including
certain regulatory language currently
contained in the order’s provisions in
the order’s administrative rules and
regulations, lifting the suspension of
certain language, removing obsolete
language, and revising references to
renumbered order provisions.

DATES: Comments must be received by
September 14, 2009.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., Stop 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938, or
Internet: http://www.regulations.gov.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register, and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov. All

comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Martin Engeler, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 2202
Monterey Street, Suite 102-B, Fresno,
California 93721; Telephone: (559) 487—
5110, Fax: (559) 487—5906, or E-mail:
Martin.Engeler@ams.usda.gov; or Laurel
May, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., Stop 0237, Washington,
DC 20250-0237; Telephone: (202) 205—
2830, Fax: (202) 720-8938, or E-mail:
Laurel. May@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., Stop 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, E-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement and Order No. 983, both as
amended (7 CFR part 987), regulating
the handling of pistachios. The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This proposal
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, or any obligation imposed in
connection with the order, is not in
accordance with law and may request a

modification of the order or to be
exempted therefrom. A handler is
afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule invites comments on
proposed changes to the administrative
rules and regulations contained in the
order. The changes would bring the
current handling regulations into
conformance with proposed
amendments to the order by including
certain regulatory language currently
contained in the order’s provisions in
the order’s administrative rules and
regulations, lifting the suspension of
certain language, removing obsolete
language, and revising references to
renumbered order provisions. These
changes were recommended by the
committee and submitted to USDA on
May 28, 2008.

A Secretary’s decision, which
describes the proposed amendments to
the order, was published in the Federal
Register on August 6, 2009 (74 FR
39230). A copy of the Secretary’s
decision may be viewed at: http://www.
regulations.gov/search/Regs/home.
htmH#documentDetail’R=0900006480
a02766.

Proposed amendments to the order’s
provisions would expand the
production area subject to regulation
under the order to include the states of
California, Arizona, and New Mexico.
Additional amendments to the order
would modify existing provisions
regarding aflatoxin and quality
regulations, revise various
administrative procedures under the
order, authorize the committee to
recommend research projects, and make
other related changes. A referendum of
pistachio producers who would be
affected by the amended order will be
conducted to determine support for
such changes. If the amendments are
approved by producers participating in
the referendum, conforming changes to
the order’s administrative rules and
regulations would be necessary.

Among other things, specific
regulatory language currently contained
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in the order’s aflatoxin and quality
provisions would be removed if the
amendments are approved. To avoid a
lapse in regulation, the committee
recommended that specific order
provisions concerning aflatoxin
tolerance levels and testing procedures
be added to the order’s administrative
rules and regulations section at the same
time the amendments are effectuated.
This would provide a seamless
transition and would assure that
pistachios continue to be handled under
the same regulations currently in place
under the order. This rule addresses
those conforming changes. If the
proposed amendments are not approved
by producers, this rule regarding
conforming changes to the order’s
administrative rules and regulations
would be withdrawn. It is intended that
finalization of this rule would
correspond with the issuance of the
order amending order, both of which
would be published in a future issue of
the Federal Register, as appropriate.

Section 983.38 of the order currently
specifies the maximum aflatoxin
tolerance level for domestic shipments
of pistachios for human consumption.
This section also specifies aflatoxin
testing and certification procedures.
Section 983.39 of the order, which was
suspended on December 10, 2007 (72 FR
69141), specifies minimum quality
levels for domestic shipments of
pistachios for human consumption.
Testing and certification procedures to
verify pistachio quality are also
specified in this section. Section
983.46(c) of the order authorizes the
committee to recommend administrative
rules and regulations implementing the
provisions of §§983.38 and 983.39.

The formal rulemaking proceeding
includes amendments to §§983.38 and
983.39 that would remove specific
regulatory language from those
provisions and replace it with general
authority to recommend and establish
aflatoxin and quality regulations
through the informal rulemaking
process. Sections 983.38 and 983.39
would also be redesignated as §§983.50
and 983.51, respectively. Such changes
would require the addition of new
regulatory sections to the order’s current
administrative rules and regulations,
render certain other sections obsolete,
and require the revision of other
sections to reflect changes to the order
provisions, including references to
renumbered sections.

If § 983.38 is amended, certain
specific handling requirements
concerning aflatoxin levels and testing
procedures currently provided in that
section would be moved to a new
§ 983.150—Aflatoxin Regulations,

which would be added to the order’s
rules and regulations. Section 983.150
would specify an aflatoxin tolerance
level of 15 ppb, which is the aflatoxin
tolerance currently provided under the
order. Section 983.150 would also
specify the same aflatoxin sampling,
testing, and certification procedures
currently contained in the order, with
some modifications. For instance, the
regulation would require that at least
eight members of the committee
recommend, and the Secretary approve,
any alternative aflatoxin analysis
methods. The regulation would also
require accredited laboratories
performing aflatoxin testing to certify
that every lot of production area
pistachios shipped domestically does
not exceed the maximum aflatoxin
tolerance level specified under the
order. Additionally, handlers would be
required to maintain testing and
shipping records for three years beyond
the production year of their
applicability. Finally, section references
throughout the section would be
updated to reflect renumbered order
provisions.

Section 983.138 of the order’s
administrative rules and regulations
concerns the drawing of samples for
aflatoxin testing in accordance with
requirements in § 983.38. Because
updated sampling procedures would be
contained in new § 983.150, this section
would be obsolete under the amended
order. Therefore, the committee
recommended removing this section.

If § 983.39 is amended, the order
would no longer contain specific
regulations regarding minimal pistachio
quality or testing. The committee would
have general authority to consider and
recommend minimal quality regulations
and testing procedures. Certain
references to the provisions of § 983.39
would be obsolete. Therefore, the
committee recommended that affected
sections be revised to reflect proposed
amendments to that section.

Section 983.141 outlines procedures
for exempting handlers from minimum
quality testing. This section has been
suspended since December 10, 2007 (72
FR 69141), when the minimum quality
provision of the order was also
suspended. This section would be
obsolete under the amended order.
Therefore, the committee recommended
lifting the suspension of §983.141 and
removing the section.

The formal rulemaking proceeding
includes amendments to § 983.40 that
would remove specific regulations
regarding rework procedures for lots of
pistachios failing aflatoxin and
minimum quality testing. Those
regulations would be replaced with

general authority to recommend rework
procedures for failed lots. Specific
regulations describing rework
provisions for lots failing aflatoxin
testing would be moved to a new
§983.152—Failed lots/rework
procedure. Conforming changes to the
text of the current regulations would be
made in § 983.152 to reference aflatoxin
regulations in the amended order
provisions, and would revise references
to renumbered sections.

The formal rulemaking proceeding
includes an amendment to § 983.41 that
would remove a quality testing
exemption for handlers handling fewer
than 1,000,000 pounds of pistachios
annually and replace it with general
authority to recommend testing
procedures for minimum quantities.
Section 983.41 would also be
redesignated as § 983.53. Section 983.47
currently provides for the collection of
necessary reports from regulated
handlers. If the proposed amendments
are approved by producers, § 983.47
would be redesignated as § 983.64.
Paragraph (d) of § 983.147 describes
Form ACP-5—"Minimal Testing Form,”
for use by handlers handling fewer than
1,000,000 pounds of pistachios
annually. That paragraph has been
suspended since December 10, 2007 (72
FR 69141), when the minimum quality
provision of the order was also
suspended. The committee
recommended revising that paragraph to
specify that handlers may use Form
ACP-5 to request permission to handle
minimum quantities of pistachios
according to the provisions of
redesignated § 983.53. To remain
consistent with the redesignation of
§983.47 as § 983.64, this rule would
redesignate § 983.147 as § 983.164.

The formal rulemaking proceeding
includes amendments to § 983.70,
which currently provides an exemption
from certain handling regulations under
the order for handlers of fewer than
1,000 pounds of pistachios and
authorizes the committee to recommend
revised exemption levels. The
amendment would raise the exemption
level to 5,000 pounds. The section
would also be redesignated as § 983.92.
As authorized under § 983.70, § 983.170
of the order’s administrative rules and
regulations currently provides an
exemption for handlers of fewer than
5,000 pounds. If the proposed
amendment to § 983.70 is approved by
producers, §983.170 would be
redundant. Therefore, the committee
recommended that § 983.170 be
removed. Additionally, a reference to
§983.170 in § 983.143 would be revised
to reference the exemption level in
redesignated § 983.92. Finally, proposed
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amendments to § 983.43 would
redesignate that section as § 983.55. To
remain consistent with that
redesignation, this rule would
redesignate § 983.143 as § 983.155.

Section 983.53 of the order authorizes
the collection of assessments from
handlers on receipts of pistachios. Such
assessments are used to fund expenses
of the committee. Section 983.253
specifies the current assessment rate
established for California pistachios. As
explained above, the formal rulemaking
proceeding includes an amendment to
the order that would expand the
production area to include California,
Arizona, and New Mexico. Therefore,
the committee recommended that
paragraph (b) of § 983.253 be revised to
establish an assessment rate applicable
to all production area pistachios. To
conform to the definition of the
committee’s “production year”
contained in the order, the language of
paragraph (b) of § 983.253 would also be
revised to specify that assessments are
due to the committee by December 15 of
the applicable production year.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

Small business firms, which include
handlers regulated under the order,
have been defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $7,000,000. Small
agricultural producers have been
defined as those with annual receipts of
less than $750,000.

There are approximately 24 handlers
and 800 producers of pistachios in
California, the production area currently
regulated under the order. If proposed
amendments to the order are approved
by producers, the production area could
expand to include the states of Arizona
and New Mexico. According to
information provided by the industry,
there are two handlers and
approximately 45 pistachio producers in

Arizona, and there are three handlers
and approximately 30 producers in New
Mexico.

The committee has estimated that
approximately 50 per cent of California
handlers would be considered small
businesses, as defined by SBA. The
industry has estimated that one of the
Arizona handlers and all three New
Mexico handlers would also be
considered small businesses.

Data provided by the committee
regarding the size of the 2007 crop, as
well as data reported by the National
Agricultural Statistics Service (NASS),
suggests that the average California
producer revenue for the 2007 crop was
$733,200. It is estimated that 85 percent
of California producers had receipts of
less than $750,000 and would thus be
considered small businesses according
to the SBA definition. Although there is
no official data available, the industry
estimates that the majority of producers
in Arizona and New Mexico would also
be considered small businesses.

Currently, the order regulates
pistachios produced in California. The
formal rulemaking proceeding includes
amendments to the order that would
expand the regulated production area to
include Arizona and New Mexico, at the
request of producers in those two states.
Additional proposed amendments to the
order would remove specific aflatoxin
and quality regulations and testing
procedures from the order’s provisions
and replace them with general authority
for the committee to recommend
aflatoxin and quality regulations. This
proposed rule would make changes to
the order’s administrative rules and
regulations by adding the specific
aflatoxin regulations currently found in
the order’s provisions and clarifying
that the regulations pertain to handlers
throughout the expanded production
area. Certain language in the
administrative rules and regulations
section that is currently suspended, or
that would be redundant or obsolete if
the amendments are approved, would
be removed or revised. References to
order sections that have been
redesignated would be revised to
reference the renumbered sections.
These changes were recommended by
the committee to ensure a seamless
transition in aflatoxin regulation if the
amendments are approved and to
conform to various changes to the
order’s provisions. If the proposed
amendments to the order are not
approved by pistachio producers, this
proposed rule would be withdrawn.

Specifically, this proposed rule would
remove § 983.138—Samples for testing,
§983.141—Procedures for exempting
handlers from minimum quality testing,

and § 983.170—Handler exemption,
from the order’s administrative rules
and regulations. Conforming changes
would be made to the language and
references in §§ 983.143, 983.147,
983.253 to reflect amendments to the
order, such as the expansion of the
production area to include Arizona and
New Mexico and the redesignation of
several order sections. Sections 983.143
and 983.147 would be redesignated as
§§983.155 and 983.164, respectively.
Finally, two new sections, § 983.150—
Aflatoxin regulations, and § 983.152—
Failed lots/rework procedure, would be
added to incorporate specific
regulations concerning aflatoxin
tolerance levels and testing procedures
that would be removed from the order’s
provisions if the amendments are
approved.

The impact of proposed amendments
to the order on producers and handlers
has been analyzed in the Secretary’s
Decision published in the Federal
Register on August 6, 2009, at 74 FR
39230. It may be generally concluded
from the final regulatory impact analysis
that the order amendments would
improve the operation and functioning
of the marketing order program and that
all producers and handlers would
benefit regardless of size. The analysis
examined the benefits and costs to
producers and handlers as a result of the
expansion of the production area to
include Arizona and New Mexico and
the regulation of handlers under the
marketing order program, including
aflatoxin certification requirements.

Many of the amendments proposed in
this rule simply change the location of
the regulatory provisions concerning
aflatoxin levels and testing from the
order provisions to the regulations.
Therefore, these proposed changes
should have no effect upon California
pistachio handlers of any size since they
are currently required to comply with
those requirements. With regard to
application of aflatoxin certification
requirements on Arizona and New
Mexico handlers, that impact is fully
considered in the previously referenced
final regulatory flexibility analysis. The
minimum quality provisions of the
order have been suspended since
December 10, 2007 (72 FR 69141), so
there would be no effect on handlers if
those provisions are removed. The
revision of certain language,
redesignation of some sections, and
references to redesignated sections of
the order that would be made to
conform to the amended order are
administrative in nature and would
have no effect on producers or handlers
of any size.
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The changes in this proposed rule are
necessary to conform to proposed
amendments to the order. With regard to
alternatives, if the amendments are
approved by producers voting in the
referendum, these changes should be
made. As explained above, if the
amendments are not approved by voters,
this proposed rule would be withdrawn.

This action would not impose any
additional reporting or recordkeeping
requirements on either small or large
date handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this proposed rule.

These proposed changes in this action
were recommended by the committee
on March 6, 2008, and submitted to
AMS on May 28, 2008. The committee’s
meeting was widely publicized
throughout the pistachio industry and
all interested persons were invited to
attend and participate. All entities, both
large and small, were able to express
their views on the effects of the
proposed amendments contained
herein.

Finally, interested persons are invited
to submit comments on this proposed
rule, including the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&page=Marketing
OrdersSmallBusinessGuide. Any
questions about the compliance guide
should be sent to Jay Guerber at the
previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A 10-day comment period is provided
to allow interested persons to respond
to this proposal. Ten days is deemed
appropriate because the proposed
changes need to be made concurrently
with any amendments made to the order

itself. All written comments timely
received will be considered before a
final determination is made on this
matter.

A referendum is to be conducted on
proposed amendments to the order on
August 10-22, 2009.

List of Subjects in 7 CFR Part 983

Pistachios, Marketing agreements and
orders, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 983 is proposed to
be amended as follows:

PART 983—PISTACHIOS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 983 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§983.138 [Removed]
2. Section 983.138 is removed.

§983.141 [Removed]

3. Lift the December 10, 2007
(published on Dec. 7, 2007, 72 FR
69141), suspension of § 983.141, and
remove the section.

§983.143 [Redesignated as §983.155 and
Amended]

4. Redesignate § 983.143 as § 983.155,
and amend paragraph (b) by removing
the reference “§983.170” and adding in
their place the reference ““§ 983.92.”

§983.147 [Redesignated as §983.164]

5. Lift the December 10, 2007
(published on Dec. 7, 2007, 72 FR
69142), suspension of § 983.147(d),
redesignate § 983.147 as § 983.164, and
revise paragraph (d) of that section to
read as follows:

§983.164 Reports.
* * * * *

(d) ACP-5, Minimal Testing Form.
Each handler who handles less than
1,000,000 pounds of dried weight
pistachios in a production year and who
wishes to request permission to handle
under the minimal quantities provisions
(§ 983.53) of the order shall furnish this
report to the committee office no later
than August 1 of each production year.
* * * * *

6. Add new §983.150 to read as
follows:

§983.150 Aflatoxin regulations.
(a) Maximum level. No handler shall
ship for domestic human consumption,

pistachios that exceed an aflatoxin level
of 15 ppb. All shipments must also be
covered by an aflatoxin inspection
certificate. Pistachios that fail to meet
the aflatoxin requirements shall be
disposed in such manner as described
in the Failed Lots/Rework Procedure of
this part (§983.152).

(b) Change in level. The committee
may recommend to the Secretary
changes in the aflatoxin level specified
in this section. If the Secretary finds, on
the basis of such recommendation or
other information, that such an
adjustment of the aflatoxin level would
tend to effectuate the declared policy of
the Act, such change shall be made
accordingly.

(c) Transfers between handlers.
Transfers between handlers within the
production area are exempt from the
aflatoxin regulation of this section.

(d) Aflatoxin testing procedures. To
obtain an aflatoxin inspection
certificate, each lot to be certified shall
be uniquely identified, be traceable from
testing through shipment by the
handler, and be subjected to the
following:

(1) Samples for testing. Prior to
testing, a sample shall be drawn from
each lot (“lot samples”) of sufficient
weight to comply with Table 1 and
Table 2 of this section.

(2) Test samples for aflatoxin. Prior to
submission of samples to an accredited
laboratory for aflatoxin analysis, three
samples shall be created equally from
the pistachios designated for aflatoxin
testing in compliance with the
requirements of Tables 1 and 2 of this
paragraph (“test samples”). The test
samples shall be prepared by, or under
the supervision of, an inspector, or as
approved under an alternative USDA-
recognized inspection program. The test
samples shall be designated by an
inspector as Test Sample #1, Test
Sample #2, and Test Sample #3. Each
sample shall be placed in a suitable
container, with the lot number clearly
identified, and then submitted to an
accredited laboratory. The gross weight
of the in-shell lot sample for aflatoxin
testing and the number of incremental
samples required are shown in Table 1.
The gross weight of the kernel (shelled)
lot sample for aflatoxin testing and the
number of incremental samples required
is shown in Table 2.
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TABLE 1 TO §983.150—INSHELL PISTACHIO LOT SAMPLING INCREMENTS FOR AFLATOXIN CERTIFICATION
iwgr?rtr)éggafl Total weight of | Weight of the
ot weight (lbs ot sample test sample
L ight (Ib samples for lof | : |
the lot sample (kilograms) (kilograms)
220 OF B8 it e e et ettt e e e e et e e e e e e et ————eeeeea e a————eeeeeeaa————eaaeeaaan—araaaaeeaaanrareeaeaaaaanes 10 3.0 1.0
221-440 ......... 15 4.5 1.5
441-1,100 ......... 20 6.0 2.0
1,101-2,200 ...... 30 9.0 3.0
2,201-4,400 ...... 40 12.0 4.0
4,401-11,000 60 18.0 6.0
11,001-22,000 80 24.0 8.0
22,001-150,000 100 30.0 10.0

TABLE 2 TO § 983.150—SHELLED PISTACHIO KERNEL LOT SAMPLING INCREMENTS FOR AFLATOXIN CERTIFICATION

_ iwgrrgaeerntoazl Total weight of | Weight of the

Lot weight (Ibs) samples for lot sample test sample

the lot sample (kilograms) (kilograms)
220 OF €55 .ttt b e bt b e n e et b e e e e ne e nareereenans 10 1.5 0.5

221440 e Rttt e et e r e re e neare e nrean 15 23 0.75

441-1,100 ......... 20 3.0 1.0
1,101-2,200 30 4.5 1.5
2,201-4,400 40 6.0 2.0
4,401-11,000 60 9.0 3.0
T1,00T722,000 ...eeeeeeieieee ettt e et e e e e e e e e e e e et e e e e e n e e e e e e e e e et n e e e e e e e na e reeeeean 80 12.0 4.0
22,001=150,000 ....ccueereireererieeresreer st sre et r et e e n e e n e neen e re e nrean 100 15.0 5.0

(3) Testing of pistachios. Test samples
shall be received and logged by an
accredited laboratory and each test
sample shall be prepared and analyzed
using High Pressure Liquid
Chromatograph (HPLC), Vicam Method
(Aflatest), or other methods as
recommended by not fewer than eight
members of the committee and
approved by the Secretary. The aflatoxin
level shall be calculated on a kernel
weight basis.

(4) Certification of lots “negative” as
to aflatoxin. Lots will be certified as
“negative” on the aflatoxin inspection
certificate if Test Sample #1 has an
aflatoxin level at or below 5 ppb. If the
aflatoxin level of Test Sample #1 is
above 25 ppb, the lot fails and the
accredited laboratory shall fill out a
failed lot notification report as specified
in §983.52. If the aflatoxin level of Test
Sample #1 is above 5 ppb and below 25
ppb, the accredited laboratory may at
the handler’s discretion analyze Test
Sample #2, and the test results of Test
Samples #1 and #2 will be averaged.
Alternatively, the handler may elect to
withdraw the lot from testing, rework
the lot, and resubmit it for testing after
reworking. If the handler directs the
laboratory to proceed with the analysis
of Test Sample #2, the lot will be
certified as negative to aflatoxin and the
laboratory shall issue an aflatoxin
inspection certificate if the averaged
results of Test Sample #1 and Test
Sample #2 are at or below 10 ppb. If the

averaged aflatoxin level of Test Samples
#1 and #2 is at or above 20 ppb, the lot
fails and the accredited laboratory shall
fill out a failed lot notification report as
specified in § 983.52. If the averaged
aflatoxin level of Test Samples #1 and
#2 is above 10 ppb and below 20 ppb,
the accredited laboratory may, at the
handler’s discretion, analyze Test
Sample #3, and the results of Test
Samples #1, #2, and #3 will be averaged.
Alternatively, the handler may elect to
withdraw the lot from testing, rework
the lot, and resubmit it for testing after
reworking. If the handler directs the
laboratory to proceed with the analysis
of Test Sample #3, a lot will be certified
as negative to aflatoxin and the
laboratory shall issue an aflatoxin
inspection certificate if the averaged
results of Test Samples #1, #2, and #3
are at or below 15 ppb. If the averaged
aflatoxin results of Test Samples #1, #2,
and #3 are above 15 ppb, the lot fails
and the accredited laboratory shall fill
out a failed lot notification report as
specified in § 983.52. The accredited
laboratory shall send a copy of the failed
lot notification report to the committee
and to the failed lot’s owner within 10
working days of any failure described in
this section. If the lot is certified as
negative as described in this section, the
aflatoxin inspection certificate shall
certify the lot using a certification form
identifying each lot by weight and date.

The certification expires for the lot or
remainder of the lot after 12 months.

(5) Certification of aflatoxin levels.
Each accredited laboratory shall
complete aflatoxin testing and reporting
and shall certify that every lot of
pistachios shipped domestically does
not exceed the aflatoxin levels as
required in paragraph (a) of this section
or as provided under § 983.50. Each
handler shall keep a record of each test,
along with a record of final shipping
disposition. These records must be
maintained for three years beyond the
production year of their applicability,
and are subject to audit by the Secretary
or the committee at any time.

(6) Test samples that are not used for
analysis. If a handler does not elect to
use Test Samples #2 or #3 for
certification purposes, the handler may
request that the laboratory return them
to the handler.

7. Add new § 983.152 to read as
follows:

§983.152 Failed lots/rework procedure.

(a) Inshell rework procedure for
aflatoxin. If inshell rework is selected as
a remedy to meet the aflatoxin
regulations of this part, then 100% of
the product within that lot shall be
removed from the bulk and/or retail
packaging containers and reworked to
remove the portion of the lot that caused
the failure. Reworking shall consist of
mechanical, electronic, or manual
procedures normally used in the
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handling of pistachios. After the rework
procedure has been completed, the total
weight of the accepted product and the
total weight of the rejected product shall
be reported to the committee. The
reworked lot shall be sampled and
tested for aflatoxin as specified in
§983.150, except that the lot sample
size and the test sample size shall be
doubled. If, after the lot has been
reworked and tested, it fails the
aflatoxin test for a second time, the lot
may be shelled and the kernels
reworked, sampled, and tested in the
manner specified for an original lot of
kernels, or the failed lot may be used for
non-human consumption or otherwise
disposed of.

(b) Kernel rework procedure for
aflatoxin. If pistachio kernel rework is
selected as a remedy to meet the
aflatoxin regulations in § 983.150, then
100% of the product within that lot
shall be removed from the bulk and/or
retail packaging containers and
reworked to remove the portion of the
lot that caused the failure. Reworking
shall consist of mechanical, electronic,
or manual procedures normally used in
the handling of pistachios. After the
rework procedure has been completed,
the total weight of the accepted product
and the total weight of the rejected
product shall be reported to the
committee. The reworked lot shall be
sampled and tested for aflatoxin as
specified in § 983.150.

§983.170 [Removed]

8. Section 983.170 is removed.

9. Amend § 983.253 by removing the
word ‘““California” in paragraph (a), and
by revising paragraph (b) to read as
follows:

§983.253 Assessment rate.

* * * * *

(b) Each handler who receives
pistachios for processing shall furnish
the Receipts/Assessment Report and pay
all due assessments to the committee by
December 15 of the applicable
production year.

Dated: August 31, 2009.
Rayne Pegg,
Administrator.
[FR Doc. E9-21352 Filed 9-3-09; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—-2009-0810; Notice No. 09—
10]

RIN 2120-AJ21

Design Maneuvering Speed Limitation
Statement

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration proposes to amend the
airworthiness standards applicable to
transport category airplanes to clarify
that flying at or below the design
maneuvering speed does not allow a
pilot to make multiple large control
inputs in one airplane axis or single full
control inputs in more than one airplane
axis at a time without endangering the
airplane’s structure. This proposed
regulation is the result of an accident
investigation and responds to a National
Transportation Safety Board
recommendation. The results of the
accident investigation indicate that
many pilots might have a general
misunderstanding of what the design
maneuvering speed (V,) is and the
extent of structural protection that exists
when an airplane is operated at speeds
below its V. This action is being taken
to prevent this misunderstanding from
causing or contributing to a future
accident.

DATES:
Send your comments on or before
November 3, 2009.

ADDRESSES: You may send comments
identified by Docket Number [Insert
docket number, for example, FAA-
200X-XXXXX] using any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

o Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Bring
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

For more information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Privacy: We will post all comments
we receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
Web site, anyone can find and read the
electronic form of all comments
received into any of our dockets,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
labor union, etc.). You may review
DOT’s complete Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477-78) or you
may visit http://DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
and follow the online instructions for
accessing the docket. Or, go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:

Technical Information: Don Stimson,
FAA, Airplane and Flight Crew
Interface Branch, ANM—111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, WA 98057-3356;
telephone (425) 227-1129; facsimile
(425) 227-1149, e-mail
don.stimson@faa.gov.

Legal Information: Douglas Anderson,
FAA, Office of the Regional Counsel,
ANM-7, Northwest Mountain Region,
1601 Lind Avenue, SW., Renton, WA
98057-3356; telephone (425) 227-2166;
facsimile (425) 227-1007, e-mail
douglas.anderson@faa.gov.

SUPPLEMENTARY INFORMATION: Later in
this preamble under the Additional
Information section, we discuss how
you can comment on this proposal and
how we will handle your comments.
Included in this discussion is related
information about the docket, privacy,
and the handling of proprietary or
confidential business information. We
also discuss how you can get a copy of
this proposal and related rulemaking
documents.

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
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Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart III, section 44701,
“General requirements.” Under that
section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing minimum
standards required in the interest of
safety for the design and performance of
aircraft; regulations and minimum
standards in the interest of safety for
inspecting, servicing, and overhauling
aircraft; and regulations for other
practices, methods, and procedures the
Administrator finds necessary for safety
in air commerce. This regulation is
within the scope of that authority
because it prescribes—

¢ New safety standards for the design
and performance of transport category
airplanes; and

¢ New safety requirements that are
necessary for the design, production,
operations, and maintenance of those
airplanes, and for other practices,
methods, and procedures relating to
those airplanes.

Background

On November 12, 2001, American
Airlines Flight 587, an Airbus Industrie
Model A300-605R airplane, crashed
shortly after takeoff from New York’s
John F. Kennedy International Airport.
All 260 people aboard the airplane and
5 people on the ground were killed. The
airplane was destroyed by impact forces
and a post-crash fire. The National
Transportation Safety Board (NTSB)
determined ‘“‘that the probable cause of
this accident was the in-flight
separation of the vertical stabilizer as a
result of the loads beyond ultimate
design loads that were created by the
first officer’s unnecessary and excessive
rudder pedal inputs.”

The NTSB’s investigation revealed
that many pilots might have a general
misunderstanding of what the design
maneuvering speed (V,) is and the
extent of structural protection that exists
when an airplane is operated at speeds
below its V4. The NTSB found that
many pilots of transport category
airplanes believe that, as long as they
are below the airplane’s V4, they can
make any control input they desire
without risking structural damage to the
airplane.

Va is a structural design airspeed
used in determining the strength
requirements for the airplane and its
control surfaces. The structural loads
resulting from certain movements of the
control surfaces at or below V must be
taken into account during the design of
a transport category airplane. The

structural design standards only
consider a single full control input in
any single axis. The design standards
also consider an abrupt return of the
rudder control to the neutral position.
The standards do not address full
control inputs in more than one axis at
the same time or multiple inputs in the
same axis. Therefore, the structural
design requirements do not ensure the
airplane structure can withstand
multiple control inputs in one axis or
control inputs in more than one axis at
a time at any speed, even below V.

The NTSB investigation identified
what appears to be a widespread
misunderstanding among pilots about
the degree of structural protection that
exists when full or abrupt flight control
inputs are made at airspeeds below an
airplane’s Va. As a result, the NTSB
recommended that the FAA amend all
relevant regulatory and advisory
materials to clarify that operating at or
below maneuvering speed does not
provide structural protection against
multiple full control inputs in one axis
or full control inputs in more than one
axis at the same time. (See NTSB safety
recommendation A—04—060, which is
included in the docket for this
rulemaking or can be found at http://
www.ntsb.gov/Recs/letters/2004/
A04 56 62.pdf)

14 CFR 25.1583(a)(3) currently
requires applicants to provide the Va,
along with the following statement, in
the Airplane Flight Manual (AFM):
“Full application of rudder and aileron
controls, as well as maneuvers that
involve angles of attack near the stall,
should be confined to speeds below this
value.” Although the required AFM
statement warns pilots against making
full rudder or aileron control inputs at
speeds above Va, it is silent on what
control inputs can safely be made below
Va. Pilots may misinterpret the AFM
statement to imply that any control
input can safely be made below Va.

At the FAA’s request, manufacturers
of transport category airplanes
voluntarily revised the AFMs for all
major transport category airplane types
currently in service to include a
statement similar to the following:

Avoid rapid and large alternating
control inputs, especially in
combination with large changes in
pitch, roll, or yaw (e.g., large sideslip
angles) as they may result in structural
failures at any speed, including below
Va.

General Discussion of Proposal

For future airplane designs, this
NPRM proposes to amend
§25.1583(a)(3) to change the
requirement associated with the

statement to be provided in the AFM.
The proposed amendment would clarify
that flying at or below V4 does not allow
a pilot to make multiple large control
inputs in one airplane axis or single full
control inputs in more than one airplane
axis at a time without endangering the
airplane’s structure.

Instead of specifying the exact
wording of the statement or set of
statements to be included in the AFM,
the proposed rule would require
statements, as applicable to the
particular design, explaining that:

(1) Full application of pitch, roll, or
yaw controls should be confined to
speeds below V4; and

(2) Rapid and large alternating control
inputs, especially in combination with
large changes in pitch, roll, or yaw, and
full control inputs in more than one axis
at the same time should be avoided as
they may result in structural failures at
any speed, including below Va.

This proposed language would give
applicants the flexibility to provide the
required safety information in a way
that would best fit their airplane design.
The proposed revision would only
require that the warning statement be
included in the AFM if it is applicable.
A warning statement would be
unnecessary if the airplane is protected
from structural damage against all types
of control inputs at any speed.

The terms “rudder and aileron
controls” in the existing requirement
would be replaced by “pitch, roll, and/
or yaw controls.” Rudders and ailerons
are airplane control surfaces commonly
used to provide control in the yaw and
roll axes, respectively. However, other
control surfaces may be used to either
provide or augment control in any given
axis. The pilot may not always know
which control surface is being moved
for any given control input. Since the
statement required by § 25.1583(a)(3) is
an operating limitation that must be
observed by the pilot, the proposed text
refers to the pilot control inputs by
control axis rather than by control
surface.

In addition, the existing text “‘as well
as maneuvers that involve angles of
attack near the stall” would be removed.
The existing text assumes that, for high
angle of attack maneuvers below V4, the
airplane will always stall before
structural failure can occur. However,
this is not always the case. In a pitch-
up maneuver, if the pitch rate is rapidly
increased through an abrupt pitch input,
a phenomenon known as dynamic
overshoot may occur. A dynamic
overshoot can result in exceeding the
airplane’s structural limits before the
airplane stalls. Also, the airplane
manufacturer may choose to select a
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higher V4 than the minimum value
required by 14 CFR part 25 certification
requirements. This results in a
structurally stronger airplane, but does
not ensure the airplane will stall before
structural failure occurs. The proposed
revision addresses these concerns by
making the limitation against full
application of the roll and yaw controls
also applicable to the pitch axis and by
removing the words “‘as well as
maneuvers that involve angles of attack
near the stall.”

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
have determined that there is no new
information collection requirement
associated with this proposed rule.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these proposed
regulations.

Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Impact Assessment, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the

aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this proposed rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this proposed rule. The reasoning for
this determination follows: Since this
proposed rule would merely require a
clarifying change to a statement that
manufacturers are currently required to
provide in the AFM, and there are no
changes required to airplane design,
test, or analysis, the expected outcome
will be minimal costs. The clarification
addresses an identified safety issue, so
the proposed rule has benefits. Because
the outcome of the proposed rule is
expected to have minimal costs with
positive benefits, a regulatory evaluation
was not prepared. The FAA requests
comments with supporting justification
about the FAA determination of
minimal impact.

FAA has, therefore, determined that
this proposed rule is not a ““significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory

flexibility analysis as described in the
RFA. However, if an agency determines
that a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

The FAA believes this proposed rule
would not have a significant impact on
a substantial number of small entities
because all United States transport-
aircraft category manufacturers exceed
the Small Business Administration
small-entity criteria of 1,500 employees.

Therefore, the FAA certifies that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
The FAA solicits comments regarding
this determination.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing any standards or
engaging in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
safety, and does not operate in a manner
that excludes imports that meet this
objective. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. The FAA has
assessed the potential effect of this
proposed rule and determined that it
ensures the safety of the American
public. As a result, this rule is not
considered as creating an unnecessary
obstacle to foreign commerce.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$136.1 million in lieu of $100 million.
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This proposed rule does not contain
such a mandate. The requirements of
Title I do not apply.

Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have federalism implications.

Regulations Affecting Intrastate
Aviation in Alaska

Section 1205 of the FAA
Reauthorization Act of 1996 (110 Stat.
3213) requires the Administrator, when
modifying regulations in title 14 of the
CFR in a manner affecting intrastate
aviation in Alaska, to consider the
extent to which Alaska is not served by
transportation modes other than
aviation, and to establish appropriate
regulatory distinctions. Because this
proposed rule would apply to the
certification of future designs of
transport category airplanes and their
subsequent operation, it could, if
adopted, affect intrastate aviation in
Alaska. The FAA, therefore, specifically
requests comments on whether there is
justification for applying the proposed
rule differently in intrastate operations
in Alaska.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this proposed
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 4(j) and involves no
extraordinary circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this NPRM
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action”” under the
executive order because it is not a
“significant regulatory action” under
Executive Order 12866, and it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

Plain English

Executive Order 12866 (58 FR 51735,
Oct. 4, 1993) requires each agency to
write regulations that are simple and
easy to understand. We invite your
comments on how to make these
proposed regulations easier to
understand, including answers to
questions such as the following:

o Are the requirements in the
proposed regulations clearly stated?

e Do the proposed regulations contain
unnecessary technical language or
jargon that interferes with their clarity?

e Would the regulations be easier to
understand if they were divided into
more (but shorter) sections?

o Is the description in the preamble
helpful in understanding the proposed
regulations?

Please send your comments to the
address specified in the Addresses
section of this preamble.

Additional Information
Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy,
or federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
please send only one copy of written
comments, or if you are filing comments
electronically, please submit your
comments only one time.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Proprietary or Confidential Business
Information

Do not file in the docket information
that you consider to be proprietary or
confidential business information. Send
or deliver this information directly to
the person identified in the FOR FURTHER
INFORMATION CONTACT section of this
document. You must mark the
information that you consider

proprietary or confidential. If you send
the information on a disk or CD ROM,
mark the outside of the disk or CD ROM
and also identify electronically within
the disk or CD ROM the specific
information that is proprietary or
confidential.

Under 14 CFR 11.35(b), when we are
aware of proprietary information filed
with a comment, we do not place it in
the docket. We hold it in a separate file
to which the public does not have
access, and we place a note in the
docket that we have received it. If we
receive a request to examine or copy
this information, we treat it as any other
request under the Freedom of
Information Act (5 U.S.C. 552). We
process such a request under the DOT
procedures found in 49 CFR part 7.

Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/; or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

You may access all documents the
FAA considered in developing this
proposed rule, including economic
analyses and technical reports, from the
internet through the Federal
eRulemaking Portal referenced in
paragraph (1).

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements, Safety,
Transportation.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend Chapter I of Title 14,
Code of Federal Regulations part 25, as
follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

1. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.



Federal Register/Vol. 74, No. 171/Friday, September 4, 2009/Proposed Rules

45781

2. Amend § 25.1583 by revising
paragraph (a)(3) to read as follows:

§25.1583 Operating limitations.

(a) * *x %

(3) The maneuvering speed V4 and
statements, as applicable to the
particular design, explaining that:

(i) Full application of pitch, roll, or
yaw controls should be confined to
speeds below V4; and

(ii) Rapid and large alternating control
inputs, especially in combination with
large changes in pitch, roll, or yaw, and
full control inputs in more than one axis
at the same time, should be avoided as
they may result in structural failures at
any speed, including below V.

* * * * *

Issued in Washington, DC, on August 31,
2009.

Dorenda D. Baker,

Director, Aircraft Certification Service.

[FR Doc. E9—21478 Filed 9—3—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0782; Directorate
Identifier 2009-NM-011-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-201, —202, -203, —223, —243,
-301, -302, -303, —321, —322, —323,
-341, -342, and —343 Series Airplanes;
and Model A340-211, -212, —-213, -311,
—-312, and —313 Series Airplanes; and
A340-541 and —642 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During a scheduled maintenance
inspection on the MLG [main landing gear],
the bogie stop pad was found deformed and
cracked. Upon removal of the bogie stop pad
for replacement, the bogie beam was also
found cracked.

* * * * *

A second bogie beam crack has
subsequently been found on another aircraft,

located under a bogie stop pad which only
had superficial paint damage.

This condition, if not detected and
corrected, could result in the aircraft
departing the runway or to the bogie
detaching from the aircraft or gear collapses,
which would all constitute unsafe conditions
at speeds above 30 knots.

* * * * *

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCALI

DATES: We must receive comments on
this proposed AD by October 5, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e For service information identified
in this proposed AD, contact Airbus
SAS—Airworthiness Office—EAL, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France; fax +33 5 61 93
45 80; e-mail airworthiness.A330-
A340@airbus.com; Internet http://
www.airbus.com. You may review
copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,

Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA—-2009-0782; Directorate Identifier
2009-NM-011-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2008-0223,
dated December 15, 2008 (referred to
after this as ‘““‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

During a scheduled maintenance
inspection on the MLG [main landing gear],
the bogie stop pad was found deformed and
cracked. Upon removal of the bogie stop pad
for replacement, the bogie beam was also
found cracked.

Laboratory investigation indicates that an
overload event has occurred and no fatigue
propagation of the crack was evident. An
investigation is still underway to establish
the root cause of this overload.

A second bogie beam crack has
subsequently been found on another aircraft,
located under a bogie stop pad which only
had superficial paint damage.

This condition, if not detected and
corrected, could result in the aircraft
departing the runway or to the bogie
detaching from the aircraft or gear collapses,
which would all constitute unsafe conditions
at speeds above 30 knots.

As a precautionary measure, this AD
requires detailed inspections under the bogie
stop pad of both MLG bogie beams and, in
case deformation or damage is detected, to
apply the associated repair.

The one-time inspections consist of the
following:

¢ Inspection for corrosion and
damage to the paint and cadmium plate
of the sliding piston subassembly.

¢ Inspection for cracking and
deformation of the top and bottom
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surfaces and bolt holes of the bogie stop
pad subassembly and bracket.

¢ Inspection for cracking, corrosion,
and damage to protective treatments,
and deformation of the bogie beam
surface of the bogie beam subassembly
where the bogie stop pad subassembly
has been removed, and a magnetic
particle non-destructive test inspection
of the bogie beam assembly where the

bogie stop pad subassembly has been
removed.

Corrective actions include repairing
protective treatments, removing
corrosion, and replacing the bogie stop
pad if necessary. For airplanes on which
a crack or deformation in the bogie
beam is found, corrective actions
include contacting Messier-Dowty
Limited and/or Airbus for instructions

TABLE—SERVICE INFORMATION

for repair, and repairing before further
flight.

You may obtain further information
by examining the MCALI in the AD
docket.

Relevant Service Information

Airbus has issued the service
bulletins identified in the following
table:

For model—

Bulletin—

Use Airbus Mandatory Service

Dated—

A330-201, —202, —203, —223, —-243, -301, -302, -303, —321,
—-322, —323, —341, —342, —343 series airplanes.

A340-211, -212, -213, —-311, =312, —313 series airplanes

A340-541, —642 airplanes ..........cccoecueeeriieeernnnn.

A330-32-3220 .......cccuenenen.

A340-32-4264 ........ccoenee.
A340-32-5087 ......cccouvvurnen.

October 10, 2008.

October 10, 2008.
October 10, 2008.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCALI in order to follow FAA
policies. Any such differences are
highlighted in a note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 52 products of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to

comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$8,320, or $160 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:
Airbus: Docket No. FAA-2009-0782;

Directorate Identifier 2009-NM-011-AD.

Comments Due Date

(a) We must receive comments by October
5, 2009.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A330—
201, -202, —-203, —223, —243, -301, —-302,
-303, -321, -322, -323, —341, —342, and —343

series airplanes; and Model A340-211, 212,
—213,-311, —312, —313 series airplanes; and
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A340-541 and —642 airplanes; all serial
numbers; certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

“During a scheduled maintenance
inspection on the MLG [main landing gear],
the bogie stop pad was found deformed and
cracked. Upon removal of the bogie stop pad
for replacement, the bogie beam was also
found cracked.

‘“Laboratory investigation indicates that an
overload event has occurred and no fatigue
propagation of the crack was evident. An
investigation is still underway to establish
the root cause of this overload.

“A second bogie beam crack has
subsequently been found on another aircraft,
located under a bogie stop pad which only
had superficial paint damage.

“This condition, if not detected and
corrected, could result in the aircraft
departing the runway or to the bogie
detaching from the aircraft or gear collapses,

which would all constitute unsafe conditions
at speeds above 30 knots.

“‘As a precautionary measure, this AD
requires detailed inspections under the bogie
stop pad of both MLG bogie beams and, in
case deformation or damage is detected, to
apply the associated repair.”

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) At the applicable compliance time
specified in paragraph (f)(1)(), (f)(1)(3i),
(D(2)(iid), (D(1)(iv), (B)(1)(v), or ()(1)(vi) of this
AD, perform one-time detailed inspections of
both main landing gear bogie beams in the
region of the bogie stop pad for detection of
deformation and damage, and apply the
applicable corrective actions, in accordance
with instructions defined in the Airbus
mandatory service bulletins listed in Table 1
of this AD, as applicable. Do all applicable
corrective actions before further flight.

(i) Airplanes with 22 months or less and
2,500 flight cycles or less from the first flight
with the original bogie beam as of the
effective date of this AD: Not earlier than
2,500 flight cycles or 22 months on the
original bogie beam, whichever occurs first,
but not later than 40 months from first flight.

TABLE 1—SERVICE BULLETINS

(ii) Airplanes with 22 months or less and
2,500 flight cycles or less on a new bogie
beam installed in service as of the effective
date of this AD: Not earlier than 2,500 flight
cycles or 22 months on the new bogie beam,
whichever occurs first, but no later than 40
months from the installation of a new bogie
beam in service.

(iii) Airplanes with 22 months or less and
2,500 flight cycles or less on an overhauled
bogie beam as of the effective date of this AD:
Not earlier than 2,500 flight cycles or 22
months on the overhauled bogie beam,
whichever occurs first, but no later than 40
months from the last overhaul.

(iv) Airplanes with more than 22 months
or more than 2,500 flight cycles from the first
flight with the original bogie beam, as of the
effective date of this AD: Within 18 months
after the effective date of this AD.

(v) Airplanes with more than 22 months or
more than 2,500 flight cycles on a new bogie
beam installed in service, as of the effective
date of this AD: Within 18 months after the
effective date of this AD.

(vi) Airplanes with more than 22 months
or more than 2,500 flight cycles on an
overhauled bogie beam, as of the effective
date of this AD: Within 18 months after the
effective date of this AD.

For model—

Bulletin—

Use Airbus Mandatory Service

Dated—

A330-201, —-202, —203, —223, —243, —-301, —-302, —-303, —321,
—322, —3283, —341, —342, —343 series airplanes.

A340-211, —212, -213, -311, -312, —313 series airplanes ...........

A340-541, —642 airplanes ........cccccevceeeenieeeenns

A330-32-3220 ......c.cceevuenen

A340-32-4264 ........ccevnee.
A340-32-5087 ......cccceeunen.

October 10, 2008.

October 10, 2008.
October 10, 2008.

(2) Report the results, including no
findings of the inspection required by
paragraph (f)(1) of this AD, to Airbus,
Customer Services Directorate,

1 Rond Point Maurice Bellonte, 31707
Blagnac Cedex France; Attn: SEDCC1
Technical Data and Documentation Services;
Fax (+33) 5 61 93 28 06; e-mail
sb.reporting@airbus.com; at the applicable
time specified in paragraph (f)(2)(i) or
(H)(2)(ii) of this AD.

(i) If the inspection is done on or after the
effective date of this AD: Submit the report
within 30 days after the inspection.

(ii) If the inspection was accomplished
prior to the effective date of this AD: Submit
the report within 30 days after the effective
date of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. Send
information to ATTN: Vladimir Ulyanov,

Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1138; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2008-0223, dated December 15,
2008, and the Airbus mandatory service

bulletins listed in Table 1 of this AD, for
related information.

Issued in Renton, Washington, on August
26, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—-21317 Filed 9-3-09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2009-0784; Directorate
Identifier 2009-NM-109-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-400 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
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products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Several operators have reported cases of
inadvertent single spoiler deployment during
flight on the DHC-8 Series 400 aircraft.
Investigation has revealed that the probable
cause for this deployment is internal
contamination of the Lift/Dump (L/D) valve
and moisture ingress into the L/D valve
armature.

This condition, if not corrected, could
cause uncommanded deployment of the
spoilers resulting in increased drag and in
combination with a loss of aileron, could
result in a significant reduction in aircraft
roll control.

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCALI.

DATES: We must receive comments on
this proposed AD by October 5, 2009.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514—-855-7401; e-
mail thd.gseries@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments

received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0784; Directorate Identifier
2009-NM-109-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2009-26,
dated May 21, 2009 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

Several operators have reported cases of
inadvertent single spoiler deployment during
flight on the DHC-8 Series 400 aircraft.
Investigation has revealed that the probable
cause for this deployment is internal
contamination of the Lift/Dump (L/D) valve
and moisture ingress into the L/D valve
armature.

This condition, if not corrected, could
cause uncommanded deployment of the
spoilers resulting in increased drag and in
combination with a loss of aileron, could
result in a significant reduction in aircraft
roll control.

Corrective actions include upgrading,
testing, and re-identifying the spoiler lift
dump valves after replacing the pressure
port inlet fitting. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Bombardier has issued Service
Bulletin 84—-27-43, dated January 29,
2009. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 61 products of U.S. registry.
We also estimate that it would take
about 6 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $0 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $29,280, or $480 per
product.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc. (Formerly de Havilland,
Inc.): Docket No. FAA-2009-0784;
Directorate Identifier 2009—-NM—-109-AD.

Comments Due Date

(a) We must receive comments by October
5, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
DHC-8-400, DHC-8-401, and DHC-8-402

series airplanes, certificated in any category,
serial numbers 4001 through 4237 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Several operators have reported cases of
inadvertent single spoiler deployment during
flight on the DHC-8 Series 400 aircraft.
Investigation has revealed that the probable
cause for this deployment is internal
contamination of the Lift/Dump (L/D) valve
and moisture ingress into the L/D valve
armature.

This condition, if not corrected, could
cause uncommanded deployment of the
spoilers resulting in increased drag and in
combination with a loss of aileron, could
result in a significant reduction in aircraft
roll control.

Corrective actions include upgrading,
testing, and re-identifying the spoiler lift
dump valves after replacing the pressure port
inlet fitting.

Actions and Compliance

(f) Unless already done, within 5,000 flight
hours after the effective date of this AD,
incorporate Bombardier Modsum 4-113554
to add a filter/restrictor fitting to the spoiler
lift dump valve, in accordance with
Bombardier Service Bulletin 84-27-43, dated
January 29, 2009.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Cesar
Gomez, Aerospace Engineer, Airframe and
Mechanical Systems Branch, ANE-171, FAA,
New York ACO, 1600 Stewart Avenue, Suite
410, Westbury, New York 11590; telephone
(516) 228-7318; fax (516) 794-5531. Before

using any approved AMOC on any airplane
to which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2009-26, dated May 21, 2009;
and Bombardier Service Bulletin 84-27-43,
dated January 29, 2009; for related
information.

Issued in Renton, Washington, on August
26, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-21337 Filed 9-3-09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0783; Directorate
Identifier 2009-NM-081-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-90-30 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
McDonnell Douglas Model MD-90-30
airplanes. This proposed AD would
require repetitive inspections for
cracking of the overwing frames at
stations 883, 902, 924, 943, and 962, left
and right sides, and corrective actions if
necessary. This proposed AD results
from reports of cracked overwing
frames. We are proposing this AD to
detect and correct such cracking, which
could sever the frame, increase the
loading of adjacent frames, and result in
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damage to adjacent structure and loss of
overall structural integrity of the
airplane.

DATES: We must receive comments on
this proposed AD by October 19, 2009.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—-0001;
telephone 206-544-5000, extension 2;
fax 206-766-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM—120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5233; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about

this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0783; Directorate Identifier
2009-NM-081-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports of cracked
overwing frames at stations 845, 864,
886, and 905 on the left and right sides
in the upper radius of the frame tab on
McDonnell Douglas Model MD-80
series airplanes that had accumulated
between 19,876 and 41,166 total flight
cycles. The cracks, which originate in
the upper radius of the frame inboard
tab just below the floor, were caused by
fatigue. This condition, if not corrected,
could result in damage to adjacent
structure and loss of overall structural
integrity of the airplane.

The cracked overwing frames on
McDonnell Douglas Model MD-80
series airplanes have the same design as
those installed on Model MD-90-30
airplanes. Therefore, Model MD-90-30
airplanes may be subject to the
identified unsafe condition. AD 2008—
13—-29, Amendment 39-15592 (73 FR
38883, July 8, 2008), addresses cracked
overwing frames on McDonnell Douglas
Model MD-80 series airplanes.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin MD90-53A031, dated
April 10, 2009. The service bulletin
describes procedures for performing
repetitive general visual and high
frequency eddy current inspections to
detect cracking of the overwing frames
at stations 883, 902, 924, 943, and 962,
left and right sides. Corrective actions
include a blend-out repair or
replacement of the cracked overwing
frame, depending on the results of the
inspection. The service bulletin
specifies to repeat the inspections at
intervals not to exceed 5,900 flight
cycles, except that for airplanes on
which a replacement is done, the
service bulletin specifies that the next
inspection be done within 20,000 flight
cycles after the replacement.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require accomplishing the actions
specified in the service information
described previously.

Costs of Compliance

We estimate that this proposed AD
would affect 16 airplanes of U.S.
registry. We also estimate that it would
take about 10 work-hours per product to
comply with this proposed AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this proposed AD to the U.S.
operators to be $12,800, or $800 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
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on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

McDonnell Douglas: Docket No. FAA-2009—
0783; Directorate Identifier 2009-NM—
081-AD.

Comments Due Date

(a) We must receive comments by October
19, 2009.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all McDonnell

Douglas Model MD-90-30 airplanes,
certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from reports of cracked
overwing frames. We are issuing this AD to
detect and correct such cracking, which
could sever the frame, increase the loading of
adjacent frames, and result in damage to
adjacent structure and loss of overall
structural integrity of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections

(g) Before the accumulation of 20,000 total
flight cycles, or within 60 months after the
effective date of this AD, whichever occurs
later: Do general visual and high frequency
eddy current inspections for cracking of the
overwing frames, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-53A031, dated April
10, 2009. Do the applicable corrective actions
before further flight, in accordance with the

Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-53A031, dated April
10, 2009. Repeat the inspections thereafter at
the applicable time specified in paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin MD90-53A031, dated April 10,
2009.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Roger
Durbin, Aerospace Engineer, Airframe
Branch, ANM—-120L, FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5233; fax (562)
627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on August
26, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—21338 Filed 9-3-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0785; Directorate
Identifier 2009-NM-125-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-400 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This

proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

There has been one case reported of failure
of a shaft (tailstock) on an elevator Power
Control Unit (PCU), Part Number (P/N)
390600-1007. Continued actuation of the
affected PCU caused damage to the
surrounding structure. * * *

Each elevator surface has three PCUs,
powered by separate independent hydraulic
systems, and a single elevator PCU shaft
failure may remain dormant. Such a dormant
loss of redundancy, coupled with the
potential for a failed shaft to produce
collateral damage, including damage to
hydraulic lines, could possibly affect the
controllability of the aircraft.

* * * * *

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCALI

DATES: We must receive comments on
this proposed AD by October 5, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—855-5000; fax 514—855-7401; e-
mail thd.gseries@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
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regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794—5531.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0785; Directorate Identifier
2009—-NM-125—AD"" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On June 3, 2009, we issued AD 2009—
12—13, Amendment 39-15936 (74 FR
27686, June 11, 2009). That AD required
actions intended to address an unsafe
condition on the products listed above.

When we issued AD 2009-12-13, the
eventual replacement of all elevator
PCUs identified in paragraph (f)(1) of
that AD was not required. We have now
determined that further rulemaking is
necessary for this action, and this
proposed AD follows from that
determination. We are proposing to
mandate the optional terminating action
in paragraph (f)(3) of AD 2009-12-13 in
this AD. You may obtain further
information by examining the MCAI in
the AD docket.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the

MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 61 products of U.S. registry.

The actions that are required by AD
2009-12-13 and retained in this
proposed AD take about 3 work-hours
per product, at an average labor rate of
$80 per work hour. Based on these
figures, the estimated cost of the
currently required actions is $240 per
product.

We estimate that it would take about
13 work-hours per product to comply
with the new basic requirements of this
proposed AD. The average labor rate is
$80 per work-hour. Required parts
would cost about $0 per product. Where
the service information lists required
parts costs that are uncovered under
warranty, we have assumed that there
will be no charge for these costs. As we
do not control warranty coverage for
affected parties, some parties may incur
costs higher than estimated here. Based
on these figures, we estimate the cost of
the new actions of this proposed AD on
U.S. operators to be $63,440, or $1,040
per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,

Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-15936 (74 FR
27686, June 11, 2009) and adding the
following new AD:

Bombardier, Inc. (Formerly de Havilland,
Inc.): Docket No. FAA-2009-0785;
Directorate Identifier 2009-NM-125-AD.
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Comments Due Date

(a) We must receive comments by October
5, 2009.

Affected ADs

(b) The proposed AD supersedes AD 2009—
12-13, Amendment 39-15936.

Applicability
(c) This AD applies to Bombardier Model
DHC-8-400, DHC-8-401, and DHC-8-402

airplanes, certificated in any category, serial
numbers 4135 through 4149 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

There has been one case reported of failure
of a shaft (tailstock) on an elevator Power
Control Unit (PCU), Part Number (P/N)
390600-1007. Continued actuation of the
affected PCU caused damage to the
surrounding structure. Subsequent
investigation determined that the failure was
the result of a material defect and that the
shafts installed on a total of 88 suspect PCUs
* * * may contain a similar defect.

Each elevator surface has three PCUs,
powered by separate independent hydraulic
systems, and a single elevator PCU shaft
failure may remain dormant. Such a dormant
loss of redundancy, coupled with the
potential for a failed shaft to produce
collateral damage, including damage to
hydraulic lines, could possibly affect the
controllability of the aircraft.

This directive mandates an identification
check for elevator PCU serial numbers, a
daily check for correct operation of all
suspect PCUs and, finally, replacement of all
suspect PCUs.

Restatement of Requirements of AD 2009-
12-13, Without Optional Terminating Action

(f) Unless already done, do the following
actions.

(1) Within 30 days after June 26, 2009 (the
effective date of AD 2009-12-13), inspect the
serial number of each of the six installed
elevator PCUs having P/N 390600-1007. If
one or more of the six installed elevator
PCUs, P/N 390600-1007, have any of the
PCU serial numbers 238, 698, 783 through
788 inclusive, 790, 793, 795, 802, 806, 807,
810, 820 through 823 inclusive, 826 through
828 inclusive, 831, 835, 838, 840, 886
through 889 inclusive, or 898 through 955
inclusive; without a suffix “A” after the
serial number: Within 30 days after June 26,
2009, perform a check for the correct
operation of all installed elevator PCUs in
accordance with the procedures detailed in
Appendix A, B, or C of Bombardier Q400 All
Operator Message 217B, dated April 26,
2007. Repeat the check thereafter before the
first flight of each day until the replacement
specified in paragraph (g) of this AD is done.
The checks in Appendix A and B of
Bombardier Q400 All Operator Message
217B, dated April 26, 2007, must be
performed by the flight crew, while the check
specified in Appendix C of the all operator

message must be performed by certificated
maintenance personnel.

Note 1: Suffix “A” after the serial number
indicates that the PCU has already passed a
magnetic particle inspection and is cleared
for continued use.

(2) If incorrect operation of any elevator
PCU is found during any check required by
paragraph (f)(1) of this AD, before further
flight, replace the elevator PCU with a PCU,
P/N 390600-1007, having a serial number not
specified in paragraph (f)(1) of this AD; or
with a PCU, P/N 390600-1007, having the
suffix “A” after the serial number; in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-27-32, Revision A, dated January 18,
2008.

(3) Actions accomplished before June 26,
2009, according to Bombardier Service
Bulletin 84-27-32, dated May 1, 2007, are
considered acceptable for compliance with
the corresponding action specified in this
AD.

New Requirements of This AD: Actions and
Compliance

(g) Unless already done, within 2,000 flight
hours or 12 months after the effective date of
this AD, whichever occurs later, replace all
PCUs, P/N 390600-1007, having a serial
number specified in paragraph (f)(1) of this
AD, and not having suffix “A” after the serial
number, with PCUs, P/N 390600-1007,
having a serial number not specified in
paragraph (f)(1) of this AD; or with PCUs,
P/N 390600-1007, having the suffix “A” after
the serial number; in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84—27-32, Revision A, dated
January 18, 2008. This action terminates the
requirements of paragraph (f)(1) of this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Cesar
Gomez, Aerospace Engineer, Airframe and
Mechanical Systems Branch, ANE-171, FAA,
New York Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury, New
York 11590; telephone (516) 228-7318; fax
(516) 794-5531. Before using any approved
AMOC on any airplane to which the AMOC
applies, notify your principal maintenance
inspector (PMI) or principal avionics
inspector (PAI), as appropriate, or lacking a
principal inspector, your local Flight
Standards District Office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they

are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI Canadian Airworthiness
Directive CF—2009-16, dated April 20, 2009;
Bombardier Service Bulletin 84-27-32,
Revision A, dated January 18, 2008; and
Bombardier Q400 All Operator Message
217B, dated April 26, 2007; for related
information.

Issued in Renton, Washington, on August
26, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-21339 Filed 9-3-09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG—139068-08]
RIN 1545-BI31

Modification to Consolidated Return
Regulation Permitting an Election To
Treat a Liquidation of a Target,
Followed by a Recontribution to a New
Target, as a Cross-Chain
Reorganization

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations under section 1502 of the
Internal Revenue Code (Code). The
temporary regulations modify the
election under which a consolidated
group can avoid immediately taking into
account an intercompany item after the
liquidation of a target corporation. This
modification was made necessary in
light of the regulations under section
368 that were issued in October 2007
addressing transfers of assets or stock
following a reorganization. The
temporary regulations apply to
corporations filing consolidated returns.
The text of those temporary regulations
also serves as the text of these proposed
regulations.
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DATES: Written comments and requests
for a public hearing must be received by
December 4, 2009.

ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-139068-08), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday to CC:PA:LPD:PR (REG-139068—
08), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC or sent
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS REG—139068—
08).

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Mary W.
Lyons, (202) 622—-7930; concerning
submission of comments and the
hearing, Oluwafunmilayo (Funmi)
Taylor, (202) 622-7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by
December 4, 2009. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collections of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
of operation, maintenance, and

purchase of service to provide
information.

The collection of information in this
proposed regulation is in §1.1502—
13(f)(5)(ii)(E) as contained in 26 CFR
part 1, revised April 1, 2009, and
proposed § 1.1502-13(f)(5)(ii)(B)(2).
This information is required by the IRS
to allow certain parties to make an
election to apply § 1.1502-13(f)(5)(ii)(B).
The likely recordkeepers are
corporations filing consolidated income
tax returns. No additional burden is
anticipated with respect to these
proposed regulations over that already
required in the regulations currently in
effect (CO-11-91 Final and CO-24-95
Final).

Estimated total annual reporting
burden: 100 hours.

Estimated average annual burden
hours per respondent: 2 hours.

Estimated number of respondents: 50.

Estimated annual frequency of
responses: Once.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

The temporary regulations published
in the Rules and Regulations section of
this issue of the Federal Register amend
the Income Tax Regulations (26 CFR
part 1) under section 1502. The
temporary regulations provide that if the
election to apply § 1.1502-13(f)(5)(ii)(B)
is made for a transaction in which old
T liquidates into B on or after the
effective date of the regulations under
§1.368-2(k), issued in October 2007,
followed by B’s transfer of substantially
all of old T’s assets to new T, then, for
all Federal income tax purposes, old T’s
liquidation into B and B’s transfer of
substantially all of old T’s assets to new
T will be disregarded and, instead, the
transaction will be treated as if old T
transferred substantially all of its assets
to new T in exchange for new T stock
in a reorganization described in section
368(a). This election is available only if
a direct transfer of the old T assets to
new T would qualify as a
reorganization. Thus, S’s gain from the
sale of the T stock to B is not taken into
account upon the liquidation of T but

instead is taken into account with
respect to the new T stock, the successor
asset to the old T stock.

The text of those temporary
regulations also serves as the text of
these proposed regulations. The
preamble to the temporary regulations
explains the reasons for the
modifications to the final regulations
contained in the temporary regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required.
Further, it is hereby certified that these
proposed regulations will not have a
significant economic impact on a
substantial number of small entities.
This certification is based on the fact
that these regulations do not have a
substantial economic impact because
they merely provide for an election in
the context of a taxpayer that has
triggered deferred gain on subsidiary
stock upon the liquidation of the
subsidiary. Moreover, the regulations
apply only to transactions involving
consolidated groups which tend to be
larger businesses. Accordingly, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS. In
addition to the specific requests for
comments made elsewhere in this
preamble or the preamble to the
temporary regulations, the IRS and
Treasury Department request comments
on the clarity of the proposed rules and
how they can be made easier to
understand. All comments will be
available for public inspection and
copying. A public hearing may be
scheduled if requested in writing by any
person who timely submits written
comments. If a public hearing is
scheduled, notice of the date, time and
place of the hearing will be published
in the Federal Register.
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Drafting Information

The principal author of these
proposed regulations is Mary W. Lyons
of the Office of Associate Chief Counsel
(Corporate). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.1502-13 also issued under 26
U.S.C. 1502 * * *

Par. 2. Section 1.1502—-13 is amended
by revising paragraphs (f)(5)(ii)(B) and
adding paragraph (f)(5)(ii)(F) to read as
follows:

§1.1502-13 Intercompany transactions.
* * * * *

(f) * % %

(5) * x %

(‘ 3 * *x %

(B)(1) [The text of the proposed
amendments to §1.1502—-13(B)(1) is the
same as the text of § 1.1502-13T(B)(1)
published elsewhere in this issue of the
Federal Register.

(2) [The text of the proposed
amendments to §1.1502—13(B)(2) is the
same as the text of §1.1502—-13T(B)(2)
published elsewhere in this issue of the
Federal Register.

* * * * *

(F) [The text of the proposed
amendments to §1.1502—13(F) is the
same as the text of § 1.1502-13T(F)
published elsewhere in this issue of the
Federal Register.

* * * * *

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. E9—21323 Filed 9—3—09; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2560

RIN 1210-AB31
Civil Penalties Under ERISA Section
502(c)(8)

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Proposed regulation.

SUMMARY: This document contains a
proposed regulation that, upon
adoption, would establish procedures
relating to the assessment of civil
penalties by the Department of Labor
under section 502(c)(8) of the Employee
Retirement Income Security Act of 1974
(ERISA or the Act). Under section
502(c)(8) of ERISA, which was added by
the Pension Protection Act of 2006, the
Secretary of Labor is granted authority
to assess civil penalties not to exceed
$1,100 per day against any plan sponsor
of a multiemployer plan for certain
violations of section 305 of ERISA. The
regulation would affect multiemployer
plans that are in either endangered or
critical status.

DATES: Written comments on the
proposed regulation should be received
by the Department of Labor no later than
November 3, 2009.

ADDRESSES: You may submit comments,
identified by RIN 1210-AB31, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o E-mail: e-ORI@dol.gov. Include RIN
1210-AB31 in the subject line of the
message.

e Mail: Office of Regulations and
Interpretations, Employee Benefits
Security Administration, Room N-5655,
U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210, Attention: Civil Penalties
Under 502(c)(8).

Instructions: All submissions received
must include the agency name and
Regulatory Information Number (RIN)
for this rulemaking. Comments received
will be posted without change to
http://www.regulations.gov and http://
www.dol.gov/ebsa, and made available
for public inspection at the Public
Disclosure Room, N—1513, Employee
Benefits Security Administration, 200
Constitution Avenue, NW., Washington,
DC 20210, including any personal
information provided. Persons
submitting comments electronically are
encouraged not to submit paper copies.

FOR FURTHER INFORMATION CONTACT:
Michael Del Conte, Office of Regulations
and Interpretations, Employee Benefits
Security Administration, (202) 693—
8500. This is not a toll-free number.

SUPPLEMENTARY INFORMATION:

A. Background

Section 202 and section 212 of the
Pension Protection Act of 2006 (PPA),
Public Law 109-280, respectively,
amended ERISA by adding section 305
and amended the Internal Revenue Code
(Code) by adding section 432, to provide
additional rules for multiemployer
defined benefit pension plans in
endangered status or critical status. All
references in this document to section
305 of ERISA should be read to include
section 432 of the Code.?

In general, section 305(b)(3)(A) of
ERISA provides that not later than the
90th day of each plan year, the actuary
of a multiemployer defined benefit
pension plan shall certify to the
Secretary of the Treasury and to the
plan sponsor—(i) Whether or not the
plan is in endangered status for such
plan year and whether or not the plan
is or will be in critical status for such
plan year, and (ii) in the case of a plan
which is in a funding improvement or
rehabilitation period, whether or not the
plan is making the scheduled progress
in meeting the requirements of its
funding improvement or rehabilitation

lan.
P Section 305(b)(3)(D)(i) of ERISA
provides that, in any case in which it is
certified under section 305(b)(3)(A) that
a multiemployer plan is or will be in
endangered or critical status for a plan
year, the plan sponsor shall, not later
than 30 days after the date of the
certification, provide notification of the
endangered or critical status to
participants and beneficiaries, the
bargaining parties, the Pension Benefit
Guaranty Corporation, and the Secretary
of Labor.2

Section 305(c)(1)(A) and section
305(e)(1)(A) provide that in the first year
that a plan is certified to be in
endangered or critical status, the plan
sponsor generally has a 240-day period

1Pursuant to Reorganization Plan No. 4 of 1978,
43 FR 47713 (Oct. 17, 1978), the Department of the
Treasury has interpretive authority over the
minimum funding rules of Title I of ERISA,
including section 305 of ERISA.

2 Pursuant to section 305(b)(3)(D)(iii) of ERISA,
the Department of Labor issued proposed 29 CFR
2540.305—1, which includes a model notice for
plans in critical status. See 73 FR 15688 (Mar. 25,
2008). However, section 102(b)(1)(C) of the Worker,
Retiree, and Employer Recovery Act of 2008, Public
Law 110-458, signed into law on December 23,
2008, transferred the Secretary of Labor’s obligation
to prescribe a model notice to the Secretary of the
Treasury, in consultation with the Secretary of
Labor.
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from the required date of the
certification to adopt a funding
improvement plan (in the case of a plan
that is in endangered status) or a
rehabilitation plan (in the case of a plan
that is in critical status).3 Section
305(c)(1) also requires multiemployer
plans in endangered status to meet
“applicable benchmarks” as defined
under ERISA section 305(c)(3), as
modified by ERISA section 305(c)(5).
Section 202(b)(3) of the PPA added
section 502(c)(8)(A) to ERISA which
gives the Secretary of Labor the
authority to assess a civil penalty of not
more than $1,100 a day against the plan
sponsor for each violation by such
sponsor of the requirement under
section 305 to adopt by the deadline
established in that section a funding
improvement plan or rehabilitation plan
with respect to a multiemployer plan
which is in endangered or critical
status.4 Section 502(c)(8)(B) of ERISA
provides the Secretary of Labor with the
authority to assess a civil penalty of not
more than $1,100 a day against the plan
sponsor of a plan in endangered status,
which is not in seriously endangered
status, that fails to meet the applicable
benchmarks under section 305 by the
end of the funding improvement period
with respect to the plan.5 These
provisions added by the PPA section
202(b)(3) are effective for plan years
beginning on or after January 1, 2008.

B. Overview of Proposed 29 CFR
2560.502c-8

In general, this proposed regulation
sets forth how the maximum penalty

3The Worker, Retiree, and Employer Recovery
Act of 2008, Public Law 110-458 (WRERA), permits
multiemployer plans to delay temporarily their
endangered or critical status under section 305 of
ERISA. Section 204 of WRERA provides that a
multiemployer plan may, for its first plan year
beginning during the period from October 1, 2008,
through September 30, 2009, elect to keep its status
for the plan year preceding such plan year for
purposes of section 305 of ERISA and section 432
of the Code. For example, a plan that was not in
endangered status for 2008 may elect to keep that
non-endangered status for 2009 even if it is in fact
in endangered status. On March 27, 2009, the
Internal Revenue Service issued Notice 2009-31,
2009-16 L.R.B. 856, providing guidance to
multiemployer plans relating to such elections, and
on April 30, 2009, issued Notice 2009—42, 2009—-20
LR.B. 1011, modifying Notice 2009-31 to provide
an extension of the election period and relief for
plans needing arbitration on the election.

4 An excise tax under Code section 4971(g)(4)
generally applies, in addition to any penalty under
ERISA section 502(c)(8), in the case of a failure to
adopt a rehabilitation plan with respect to a
multiemployer plan in critical status.

5 An excise tax under Code section 4971(g)(3)
generally applies in the case of a failure by a
multiemployer plan in seriously endangered status
to meet the applicable benchmarks by the end of the
funding improvement period or a failure of a plan
in critical status to meet the requirements
applicable to such plans under section 432(e) of the
Code.

amounts are computed, identifies the
circumstances under which a penalty
may be assessed, sets forth certain
procedural rules for service by the
Department and filing by a plan
sponsor, and provides a plan sponsor a
means to contest an assessment by the
Department by requesting an
administrative hearing.

Paragraph (a) of the regulation
addresses the general application of
section 502(c)(8) of ERISA, under which
the plan sponsor of an eligible plan
shall be liable for civil penalties
assessed by the Secretary of Labor in
each case in which there are certain
violations of section 305 of ERISA.

Paragraph (b) of the regulation sets
forth the amount of penalties that may
be assessed under section 502(c)(8) of
ERISA and provides that the penalty
assessed under section 502(c)(8) for
each separate violation is to be
determined by the Department, taking
into consideration the degree or
willfulness of the violation. Paragraph
(b) provides that the maximum amount
assessed for each violation shall not
exceed $1,100 a day per violation or
such other maximum amount as may be
established by regulation pursuant to
the Federal Civil Penalties Inflation
Adjustment Act of 1990.6

Paragraph (c) of the regulation
provides that, prior to assessing a
penalty under ERISA section 502(c)(8),
the Department shall provide the plan
sponsor with written notice of the
Department’s intent to assess a penalty,
the amount of such penalty, the period
to which the penalty applies, and the
reason(s) for the penalty. The notice
would indicate the specific provision
violated. The notice is to be served in
accordance with paragraph (i) of the
regulation (service of notice provision).

Paragraph (d) of the regulation
provides that the Department may
decide not to assess a penalty, or to
waive all or part of the penalty to be
assessed, under ERISA section 502(c)(8),
upon a showing by the plan sponsor,
under paragraph (e) of the regulation, of
compliance with section 305 of ERISA
or that there were mitigating
circumstances for noncompliance.

6 The Federal Civil Penalties Inflation Adjustment
Act of 1990 (the 1990 Act), Public Law 101-410,
104 Stat. 890, as amended by the Debt Collection
Improvement Act of 1996 (the 1996 Act), Public
Law 104-134, 110 Stat. 1321-373, generally
provides that Federal agencies adjust certain civil
monetary penalties for inflation no later than 180
days after the enactment of the 1996 Act, and at
least once every four years thereafter, in accordance
with the guidelines specified in the 1990 Act. The
1996 Act specifies that any such increase in a civil
monetary penalty shall apply only to violations that
occur after the date the increase takes effect.

Under paragraph (e) of the regulation,
the plan sponsor has 30 days from the
date of service of the notice issued
under paragraph (c) of the regulation
within which to file a statement making
such a showing. When the Department
serves the notice under paragraph (c) by
certified mail, service is complete upon
mailing but five (5) days are added to
the time allowed for the filing of the
statement (see § 2560.502¢—8(i)(2)).

Paragraph (f) of the regulation
provides that a failure to file a timely
statement under paragraph (e) shall be
deemed to be a waiver of the right to
appear and contest the facts alleged in
the Department’s notice of intent to
assess a penalty for purposes of any
adjudicatory proceeding involving the
assessment of the penalty under section
502(c)(8) of ERISA, and to be an
admission of the facts alleged in the
notice of intent to assess. Such notice
then becomes a final order of the
Secretary 45 days from the date of
service of the notice.

Paragraph (g)(1) of the regulation
provides that, following a review of the
facts alleged in the statement under
paragraph (e), the Department shall
notify the plan sponsor of its
determination to waive the penalty, in
whole or in part, and/or assess a
penalty. If it is the determination of the
Department to assess a penalty, the
notice shall indicate the amount of the
penalty. Under paragraph (g)(2) of the
regulation, this notice becomes a final
order 45 days after the date of service of
the notice, except as provided in
paragraph (h).

Paragraph (h) of the regulation
provides that the notice described in
paragraph (g) will become a final order
of the Department unless, within 30
days of the date of service of the notice,
the plan sponsor or representative files
a request for a hearing to contest the
assessment in administrative
proceedings set forth in regulations
issued under part 2570 of title 29 of the
Code of Federal Regulations and files an
answer, in writing, opposing the
sanction. When the Department serves
the notice under paragraph (g) by
certified mail, service is complete upon
mailing but five (5) days are added to
the time allowed for the filing of the
request for hearing and answer (see
§2560.502¢—8(i)(2)).

Paragraph (i)(1) of the regulation
describes the rules relating to service of
the Department’s notice of penalty
assessment (§ 2560.502¢—8(c)) and the
Department’s notice of determination on
a statement of reasonable cause
(§2560.502¢—8(g)). Paragraph (i)(1)
provides that service by the Department
shall be made by delivering a copy to
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the plan sponsor or representative
thereof; by leaving a copy at the
principal office, place of business, or
residence of the plan sponsor or
representative thereof; or by mailing a
copy to the last known address of the
plan sponsor or representative thereof.
As noted above, paragraph (i)(2) of this
section provides that when service of a
notice under paragraph (c) or (g) is by
certified mail, service is complete upon
mailing, but five days are added to the
time allowed for the filing of a statement
or a request for hearing and answer, as
applicable. Service by regular mail is
complete upon receipt by the addressee.

Paragraph (i)(3) of the regulation,
which relates to the filing of statements
of reasonable cause, provides that a
statement of reasonable cause shall be
considered filed (i) upon mailing if
accomplished using United States Postal
Service certified mail or express mail,
(ii) upon receipt by the delivery service
if accomplished using a “designated
private delivery service” within the
meaning of 26 U.S.C. 7502(f), (iii) upon
transmittal if transmitted in a manner
specified in the notice of intent to assess
a penalty as a method of transmittal to
be accorded such special treatment, or
(iv) in the case of any other method of
filing, upon receipt by the Department
at the address provided in the notice.
This provision does not apply to the
filing of requests for hearing and
answers with the Office of the
Administrative Law Judge (OALJ) which
are governed by the Department’s OALJ
rules in 29 CFR 18.4.

Paragraph (j) of the regulation clarifies
the liability of the parties for penalties
assessed under section 502(c)(8) of
ERISA. Paragraph (j)(1) provides that, if
more than one person is responsible as
plan sponsor for the failure to adopt a
funding improvement or rehabilitation
plan, or to meet the applicable
benchmarks, as required by section 305
of ERISA, all such persons shall be
jointly and severally liable for such
failure. Thus, the entire joint board of
trustees would be jointly and severally
liable for any such failure. Paragraph
(j)(2) provides that any person against
whom a penalty is assessed under
section 502(c)(8) of ERISA, pursuant to
a final order, is personally liable for the
payment of such penalty, and that such
liability is not a liability of the plan. It
is the Department’s view that payment
of penalties assessed under ERISA
section 502(c) from plan assets would
not constitute a reasonable expense of
administering a plan for purposes of
sections 403 and 404 of ERISA.

Paragraph (k) of the regulation
establishes procedures for hearings
before an Administrative Law Judge

(ALJ) with respect to assessment by the
Department of a civil penalty under
ERISA section 502(c)(8), and for
appealing an ALJ decision to the
Secretary or her delegate. The
procedures are the same procedures as
would apply in the case of a civil
penalty assessment under section
502(c)(7) of ERISA.

C. Effective Date

The Department proposes to make
this regulation effective 60 days after the
date of publication of the final rule in
the Federal Register.

D. Regulatory Impact Analysis
Executive Order 12866

Under Executive Order 12866 (58 FR
51735), the Department must determine
whether a regulatory action is
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of the
Executive Order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or Tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. It has been determined that this
proposed rule relating to the assessment
of civil monetary penalties under
section 502(c)(8) of the Act is not
significant under section 3(f)(4) of the
Executive Order; and, therefore, it is not
subject to OMB review.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
that are likely to have a significant
economic impact on a substantial
number of small entities. Unless an
agency certifies that a rule is not likely
to have a significant economic impact
on a substantial number of small

entities, section 603 of RFA requires
that the agency present a regulatory
flexibility analysis at the time of the
publication of the final rule describing
the impact of the rule on small entities
and seeking public comment on such
impact. Small entities include small
businesses, organizations and
governmental jurisdictions.

For purposes of its analyses under the
RFA, EBSA continues to consider a
small entity to be an employee benefit
plan with fewer than 100 participants.
The basis of this definition is found in
section 104(a)(2) of ERISA, which
permits the Secretary of Labor to
prescribe simplified annual reporting
for pension plans that cover fewer than
100 participants. By this standard, data
from the EBSA Private Pension Bulletin
for 2006 show that only 46
multiemployer defined benefit pension
plans or 3% of all multiemployer
defined benefit pension plans are small
entities. This number represents .1% of
all small defined benefit pension plans.
The Department does not consider this
to be a substantial number of small
entities. Therefore, pursuant to section
605(b) of RFA, the Department hereby
certifies that the rule is not likely to
have a significant economic impact on
a substantial number of small entities.

The terms of the statute pertaining to
the assessment of civil penalties under
section 502(c)(8) of ERISA do not vary
relative to plan or plan sponsor size.
The opportunity for a plan sponsor to
present facts and circumstances related
to a failure or refusal to comply with
section 305 of the Act that may be taken
into consideration by the Department in
reducing or not assessing penalties
under ERISA section 502(c)(8) may offer
some degree of flexibility to small
entities subject to penalty assessments.
Penalty assessments will have no direct
impact on small plans, because the plan
sponsor assessed a civil penalty is
personally liable for the payment of that
penalty pursuant to § 2560.502¢—8(j)(2).

The Department invites interested
persons to submit comments on the
impact of this proposed rule on small
entities and on any alternative
approaches that may serve to minimize
the impact on small plans or other
entities while accomplishing the
objectives of the statutory provisions.

Paperwork Reduction Act

The proposal is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (PRA 95) (44
U.S.C. 3501 et seq.), because it does not
contain a collection of information as
defined in 44 U.S.C. 3502(3).
Information otherwise provided to the
Secretary in connection with the
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administrative and procedural
requirements of this proposed rule is
excepted from coverage by PRA 95
pursuant to 44 U.S.C. 3518(c)(1)(B), and
related regulations at 5 CFR 1320.4(a)(2)
and (c). These provisions generally
except information provided as a result
of an agency’s civil or administrative
action, investigation, or audit.

Congressional Review Act

This proposed rule is subject to the
Congressional Review Act provisions of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801 et seq.) and, upon
finalization, will be transmitted to the
Congress and the Comptroller General
for review.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), as well as Executive Order
12875, this rule does not include any
Federal mandate that may result in
expenditures by State, local, or Tribal
governments, and does not impose an
annual burden exceeding $100 million,
as adjusted for inflation, on the private
sector.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism and requires the
adherence to specific criteria by Federal
agencies in the process of their
formulation and implementation of
policies that have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. This
proposed rule does not have federalism
implications because it has no
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Section 514 of
ERISA provides, with certain exceptions
specifically enumerated, that the
provisions of Titles I and IV of ERISA
supersede any and all laws of the States
as they relate to any employee benefit
plan covered under ERISA. The
requirements implemented in this
proposed rule do not alter the
fundamental reporting and disclosure,
or administration and enforcement
provisions of the statute with respect to
employee benefit plans, and as such
have no implications for the States or
the relationship or distribution of power
between the national government and
the States.

List of Subjects in 29 CFR 2560

Employee benefit plans, Employee
Retirement Income Security Act, Law
enforcement, Pensions.

Accordingly, 29 CFR part 2560 is
proposed to be amended as follows:

PART 2560—RULES AND
REGULATIONS FOR ADMINISTRATION
AND ENFORCEMENT

1. The authority citation for part 2560
is revised to read as follows:

Authority: 29 U.S.C. 1132, 1135, and
Secretary of Labor’s Order 1-2003, 68 FR
5374 (Feb. 3, 2003). Sec. 2560.503—1 also
issued under 29 U.S.C. 1133. Sec. 2560.502¢c—
7 also issued under 29 U.S.C 1132(c)(7). Sec.
2560.502c—4 also issued under 29 U.S.C.
1132(c)(4). Sec. 2560.502c—8 also issued
under 29 U.S.C. 1132(c)(8).

2. Add § 2560.502¢—8 to read as
follows:

§2560.502c-8 Civil penalties under
section 502(c)(8).

(a) In general. (1) Pursuant to the
authority granted the Secretary under
section 502(c)(8) of the Employee
Retirement Income Security Act of 1974,
as amended (the Act), the plan sponsor
(within the meaning of section
3(16)(B)(iii) of the Act) shall be liable for
civil penalties assessed by the Secretary
under section 502(c)(8) of the Act, for:

(i) Each violation by such sponsor of
the requirement under section 305 of
the Act to adopt by the deadline
established in that section a funding
improvement plan or rehabilitation plan
with respect to a multiemployer plan
which is in endangered or critical
status; or

(ii) In the case of a plan in endangered
status which is not in seriously
endangered status, a failure by the plan
to meet the applicable benchmarks
under section 305 by the end of the
funding improvement period with
respect to the plan.

(2) For purposes of this section,
violations or failures referred to in
paragraph (a)(1) of this section shall
mean a failure or refusal, in whole or in
part, to adopt a funding improvement or
rehabilitation plan, or to meet the
applicable benchmarks, at the relevant
times and manners prescribed in section
305 of the Act.

(b) Amount assessed. The amount
assessed under section 502(c)(8) of the
Act for each separate violation shall be
determined by the Department of Labor,
taking into consideration the degree or
willfulness of the failure or refusal to
comply with the specific requirements
referred to in paragraph (a) of this
section. However, the amount assessed
for each violation under section

502(c)(8) of the Act shall not exceed
$1,100 a day (or such other maximum
amount as may be established by
regulation pursuant to the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended), computed from the
date of the plan sponsor’s failure or
refusal to comply with the specific
requirements referred to in paragraph (a)
of this section.

(c) Notice of intent to assess a penalty.
Prior to the assessment of any penalty
under section 502(c)(8) of the Act, the
Department shall provide to the plan
sponsor of the plan a written notice
indicating the Department’s intent to
assess a penalty under section 502(c)(8)
of the Act, the amount of such penalty,
the period to which the penalty applies,
and the reason(s) for the penalty.

(d) Reconsideration or waiver of
penalty to be assessed. The Department
may determine that all or part of the
penalty amount in the notice of intent
to assess a penalty shall not be assessed
on a showing that the plan sponsor
complied with the requirements of
section 305 of the Act, or on a showing
by the plan sponsor of mitigating
circumstances regarding the degree or
willfulness of the noncompliance.

(e) Showing of reasonable cause.
Upon issuance by the Department of a
notice of intent to assess a penalty, the
plan sponsor shall have thirty (30) days
from the date of service of the notice, as
described in paragraph (i) of this
section, to file a statement of reasonable
cause explaining why the penalty, as
calculated, should be reduced, or not be
assessed, for the reasons set forth in
paragraph (d) of this section. Such
statement must be made in writing and
set forth all the facts alleged as
reasonable cause for the reduction or
nonassessment of the penalty. The
statement must contain a declaration by
the plan sponsor that the statement is
made under the penalties of perjury.

(f) Failure to file a statement of
reasonable cause. Failure to file a
statement of reasonable cause within the
thirty (30) day period described in
paragraph (e) of this section shall be
deemed to constitute a waiver of the
right to appear and contest the facts
alleged in the notice of intent, and such
failure shall be deemed an admission of
the facts alleged in the notice for
purposes of any proceeding involving
the assessment of a civil penalty under
section 502(c)(8) of the Act. Such notice
shall then become a final order of the
Secretary, within the meaning of
§ 2570.131(g) of this chapter, forty-five
(45) days from the date of service of the
notice.

(g) Notice of determination on
statement of reasonable cause. (1) The
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Department, following a review of all of
the facts in a statement of reasonable
cause alleged in support of
nonassessment or a complete or partial
waiver of the penalty, shall notify the
plan sponsor, in writing, of its
determination on the statement of
reasonable cause and its determination
whether to waive the penalty in whole
or in part, and/or assess a penalty. If it
is the determination of the Department
to assess a penalty, the notice shall
indicate the amount of the penalty
assessment, not to exceed the amount
described in paragraph (c) of this
section. This notice is a “pleading” for
purposes of § 2570.131(m) of this
chapter.

(2) Except as provided in paragraph
(h) of this section, a notice issued
pursuant to paragraph (g)(1) of this
section, indicating the Department’s
determination to assess a penalty, shall
become a final order, within the
meaning of § 2570.131(g) of this chapter,
forty-five (45) days from the date of
service of the notice.

(h) Administrative hearing. A notice
issued pursuant to paragraph (g) of this
section will not become a final order,
within the meaning of § 2570.131(g) of
this chapter, if, within thirty (30) days
from the date of the service of the
notice, the plan sponsor or a
representative thereof files a request for
a hearing under §§ 2570.130 through
2570.141 of this chapter, and files an
answer to the notice. The request for
hearing and answer must be filed in
accordance with § 2570.132 of this
chapter and § 18.4 of this title. The
answer opposing the proposed sanction
shall be in writing, and supported by
reference to specific circumstances or
facts surrounding the notice of
determination issued pursuant to
paragraph (g) of this section.

(i) Service of notices and filing of
statements. (1) Service of a notice for
purposes of paragraphs (c) and (g) of
this section shall be made:

(i) By delivering a copy to the plan
sponsor or representative thereof;

(ii) By leaving a copy at the principal
office, place of business, or residence of
the plan sponsor or representative
thereof; or

(iii) By mailing a copy to the last
known address of the plan sponsor or
representative thereof.

(2) If service is accomplished by
certified mail, service is complete upon
mailing. If service is by regular mail,
service is complete upon receipt by the
addressee. When service of a notice
under paragraph (c) or (g) of this section
is by certified mail, five days shall be
added to the time allowed by these rules

for the filing of a statement or a request
for hearing and answer, as applicable.

(3) For purposes of this section, a
statement of reasonable cause shall be
considered filed:

(i) Upon mailing, if accomplished
using United States Postal Service
certified mail or express mail;

(ii) Upon receipt by the delivery
service, if accomplished using a
“designated private delivery service”
within the meaning of 26 U.S.C. 7502(f);

(iii) Upon transmittal, if transmitted
in a manner specified in the notice of
intent to assess a penalty as a method
of transmittal to be accorded such
special treatment; or

(iv) In the case of any other method
of filing, upon receipt by the
Department at the address provided in
the notice of intent to assess a penalty.

(j) Liability. (1) If more than one
person is responsible as plan sponsor
for violations referred to in paragraph
(a) of this section, all such persons shall
be jointly and severally liable for such
violations.

(2) Any person, or persons under
paragraph (j)(1) of this section, against
whom a civil penalty has been assessed
under section 502(c)(8) of the Act,
pursuant to a final order within the
meaning of § 2570.131(g) of this chapter,
shall be personally liable for the
payment of such penalty.

(k) Cross-references. (1) The
procedural rules in §§ 2570.130 through
2570.141 of this chapter apply to
administrative hearings under section
502(c)(8) of the Act.

(2) When applying procedural rules in
§§ 2570.130 through 2570.140:

(i) Wherever the term 502(c)(7)”
appears, such term shall mean
“502(c)(8)”;

(ii) Reference to § 2560.502¢—7(g) in
2570.131(c) shall be construed as
reference to § 2560.502c—8(g) of this
chapter;

(ii1) Reference to § 2560.502¢c—7(e) in
§2570.131(g) shall be construed as
reference to § 2560.502c—8(e) of this
chapter;

(iv) Reference to § 2560.502c-7(g) in
§2570.131(m) shall be construed as
reference to § 2560.502c—8(g); and

(v) Reference to §§ 2560.502c—7(g) and
2560.502¢c—7(h) in § 2570.134 shall be
construed as reference to §§2560.502¢c—
8(g) and 2560.502c—8(h), respectively.

Signed at Washington, DC, this 28th day of
August 2009.

Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. E9-21343 Filed 9—3—-09; 8:45 am]
BILLING CODE 4510-29-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-0OAR-2009-0520; FRL-8953-2]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Opacity Variance for Rocket Testing
Operations Atlantic Research
Corporation’s Orange County Facility

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Virginia for the
purpose of adding 9 VAC 5 Chapter 220,
“Variance for Rocket Motor Test
Operations at Atlantic Research
Corporation Orange County Facility”
which includes an opacity variance for
the rocket motor test operations at
Aerojet Corporation’s Orange County
Facility, in lieu of opacity limits
established in the Virginia SIP. In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A more detailed description
of the Commonwealth’s submittal and
EPA’s evaluation are included in a
Technical Support Document (TSD)
prepared in support of this rulemaking
action. A copy of the TSD is available,
upon request, from the EPA Regional
Office listed in the ADDRESSES section of
this document. If no adverse comments
are received in response to this action,
no further activity is contemplated. If
EPA receives adverse comments, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by October 5, 2009.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2009-0520 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail:
fernandez.cristina@epa.gov.

C. Mail: EPA-R03—OAR-2009-0520,
Cristina Fernandez, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
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Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2009-
0520. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are

available at Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia, 23219.

FOR FURTHER INFORMATION CONTACT:
Gregory Becoat, (215) 814-2036, or by
e-mail at becoat.gregory@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title: “Virginia;
Opacity Variance for Rocket Testing
Operations Atlantic Research
Corporation’s Orange County Facility,”
which is located in the “Rules and
Regulations” section of this Federal
Register publication. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

Dated: August 26, 2009.
James W. Newsom,
Acting Regional Administrator, Region III.
[FR Doc. E9—21398 Filed 9-3-09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 239 and 258
[EPA-R07-RCRA-2009-0646; FRL-8953—4]

Adequacy of Kansas Municipal Solid
Waste Landfill Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
Kansas’ Research, Development and
Demonstration (RD&D) permit program
and updates to the approved Municipal
Solid Waste Landfill Permit (MSWLP)
program. On March 22, 2004, the EPA
issued final regulations allowing RD&D
permits to be issued to certain
municipal solid waste landfills by
approved states. On December 11, 2008,
Kansas submitted an application to the
EPA seeking Federal approval of its
RD&D requirements and to update
Federal approval of its MSWLP
program.

DATES: Comments on this proposed
action must be received in writing by
October 5, 2009.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
RCRA-2009-0646 by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: cruise.nicole@epa.gov.

3. Mail: Send written comments to
Nicole Cruise, EPA Region 7, Solid
Waste/Pollution Prevention Branch, 901
North 5th Street, Kansas City, Kansas
66101.

4. Hand Delivery or Courier. Deliver
your comments to Nicole Cruise, EPA
Region 7, Solid Waste/Pollution
Prevention Branch, 901 North 5th
Street, Kansas City, Kansas 66101. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8 to 4:30, excluding legal
holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Nicole Cruise at (913) 551-7641, or by
e-mail at cruise.nicole@epa.gov.

SUPPLEMENTARY INFORMATION: In the
final rules section of the Federal
Register, EPA is approving Kansas’
Research, Development and
Demonstration permit program and
updates to the approved Municipal
Solid Waste Landfill Permit (MSWLP)
program as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial action
and anticipates no relevant adverse
comments to this action. If no relevant
adverse comments are received in
response to this action, no further
activity is contemplated in relation to
this action. If EPA receives relevant
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed action. EPA will not institute
a second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on part of this rule and if that
part can be severed from the remainder
of the rule, EPA may adopt as final
those parts of the rule that are not the
subject of an adverse comment. For
additional information, see the direct
final rule which is located in the rules
section of this Federal Register.

Dated: August 27, 2009.
William W. Rice,
Acting Regional Administrator, Region 7.
[FR Doc. E9-21401 Filed 9-3-09; 8:45 am]
BILLING CODE 6560-50-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1922; MB Docket No. 09-156; RM—
11556]

Television Broadcasting Services;
Jackson and Laurel, Mississippi

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has before it
a petition for rulemaking filed by
commonly-owned WLBT License
Subsidiary, LLC and WDAM License
Subsidiary, LLC (“Petitioners”), the
licensees of stations WLBT(TV),
Jackson, Mississippi, channel 7, and
WDAM-TV, Laurel, Mississippi,
channel 28. Petitioners request the
substitution of channel 30 for
WLBT(TV)’s assigned channel 7 at
Jackson and the substitution of channel
7 for WDAM-TV’s assigned channel 28
at Laurel.

DATES: Comments must be filed on or
before September 21, 2009, and reply
comments on or before September 29,
2009.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve counsel for petitioner as follows:
Jennifer A. Johnson, Esq., Covington and
Burling LLP, 1201 Pennsylvania
Avenue, NW., Washington, DC 20004—
2401.

FOR FURTHER INFORMATION CONTACT:
Joyce L. Bernstein,
joyce.bernstein@fcc.gov, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
09-156, adopted August 25, 2009, and
released August 27, 2009. The full text
of this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW, Washington,
DC 20554. This document will also be
available via ECFS (http://www.fcc.gov/
cgb/ecfs/). (Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) This document may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800—478-3160 or via e-mail
http://www.BCPIWEB.com. To request
this document in accessible formats

(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fce504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper

filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.622 [Amended]

2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Mississippi, is amended by
adding DTV channel 30 and removing
DTV channel 7 at Jackson.

3. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Mississippi, is amended by
adding DTV channel 7 and removing
DTV channel 28 at Laurel.

Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—-21318 Filed 9—3—-09; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1969; MB Docket No. 09—159; RM—
11557]

Television Broadcasting Services; St.
Petersburg, Florida

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has before it
a petition for rulemaking filed Bay
Television, Inc. (“Bay Television”), the
licensee of station WTTA(TV), channel
38, St. Petersburg, Florida. Bay
Television requests the substitution of
channel 32 for its assigned channel 38
at St. Petersburg.

DATES: Comments must be filed on or
before September 21, 2009, and reply
comments on or before September 29,
2009.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, D.C.
20554. In addition to filing comments
with the FCC, interested parties should
serve counsel for petitioner as follows:
Clifford M. Harrington, Esq., Pillsbury
Winthrop Shaw Pittman LLP, 2300 N
Street, NW., Washington, DC 20037—
1128.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk,
adrienne.denysyk@fcc.gov, Media
Bureau, (202) 418-1600.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
09-159, adopted August 28, 2009, and
released August 31, 2009. The full text
of this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW, Washington,
DC, 20554. This document will also be
available via ECFS (http://www.fcc.gov/
cgb/ecfs/). (Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) This document may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800—478-3160 or via e-mail
http://www.BCPIWEB.com. To request
this document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
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(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “‘for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Florida, is amended by adding
DTV channel 32 and removing DTV
channel 38 at St. Petersburg.

Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—-21388 Filed 9-3-09; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1963; MB Docket No. 09-160; RM—
11558]

Television Broadcasting Services;
Traverse City, MI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has before it
a petition for rulemaking filed by
Barrington Traverse City License, LLC
(“Barrington”’), the licensee of station
WPBN-TV, channel 7, Traverse City,
Michigan. Barrington requests the
substitution of digital channel 47 for
digital channel 7 at Traverse City.

DATES: Comments must be filed on or
before September 21, 2009, and reply
comments on or before September 29,
2009.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve counsel for petitioner as follows:
Marnie K. Sarver, Esq., Wiley Rein, LLP,
1776 K Street NW., Washington, DC
20006.

FOR FURTHER INFORMATION CONTACT:
David Brown, david.brown@fcc.gov,
Media Bureau, (202) 418—1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
09-160, adopted August 27, 2009, and
released August 28, 2009. The full text
of this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC, 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcce.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622(i) [Amended]

2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Michigan, is amended by adding
DTV channel 47 and removing DTV
channel 7 at Traverse City.

Federal Communications Commaission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—-21390 Filed 9-3-09; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 0907281181-91191-01]
RIN 0648-AX93

Fisheries of the Northeastern United
States; Modification to the Gulf of
Maine/Georges Bank Herring Midwater
Trawl Gear Authorization Letter

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes
modifications to the requirements for
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midwater trawl vessels issued All Areas
and/or Areas 2 and 3 Atlantic herring
limited access permits fishing in Closed
Area I (CA ). In order to fish in CA I,
midwater trawl vessels with these
permits would be required to carry a
NMFS-approved observer and to bring
the entire catch aboard the vessel,
unless specific conditions are met, so
that it is available to the observer for
sampling. These proposed changes to
the Gulf of Maine/Georges Bank (GOM/
GB) Herring Midwater Trawl Gear Letter
of Authorization (LOA) would be
effective indefinitely, until changed by
a subsequent action.

DATES: Written comments must be
received no later than 5 p.m. local time
on September 21, 2009.

ADDRESSES: You may submit comments,
identified by 0648—AX93, by any one of
the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-rulemaking portal: http://
www.regulations.gov.

e Mail: Paper, disk, or CD-ROM
comments should be sent to Patricia A.
Kurkul, Regional Administrator,
National Marine Fisheries Service, 55
Great Republic Drive, Gloucester, MA
01930-2276. Mark the outside of the
envelope: “Modification to GOM/GB
Midwater Trawl LOA.”

e Fax: (978) 281-9135.

Instructions: All comments received
are part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter “N/A” in the required
fields, if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF formats only.

FOR FURTHER INFORMATION CONTACT:
Douglas Potts, Fishery Policy Analyst,
(978) 281-9341, fax (978) 281-9135.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to the Northeast
Regional Office and by e-mail to
David Rostker@omb.eop.gov, or fax to
(202) 395-7285

SUPPLEMENTARY INFORMATION:

Background

The New England Fishery
Management Council (Council) voted at
its April 8, 2009, Council meeting to
request that the NMFS Northeast
Regional Administrator modify the
GOM/GB Herring Midwater Trawl Gear
LOA to require midwater trawl vessels
fishing in CA I to have 100—percent
observer coverage; be prohibited from
slipping codends (the practice of
opening the codend of the net and
releasing the catch before all of it is
brought on board); and be required to
pump aboard the vessel all fish caught,
to allow sampling by the observer.

The final rule implementing
Framework Adjustment 18 (FW 18) to
the Northeast (NE) Multispecies Fishery
Management Plan (FMP) (63 FR 7727,
February 17, 1998) authorized midwater
trawl vessels to fish in the groundfish
year-round closed areas with specific
conditions regarding bycatch of
regulated multispecies. The FW 18
implementing regulations
(§648.81(a)(2)(iii)), grant the Regional
Administrator the authority to place
restrictions and conditions in the LOA
if it is determined that the bycatch of
regulated multispecies in the groundfish
closed areas exceeds, or is likely to
exceed, 1 percent of herring and
mackerel harvested, by weight, in the
fishery or by any individual fishing
operation. Recent analysis of at-sea
observer data, presented by NMFS at the
April 8, 2009, Council meeting,
demonstrated that the bycatch of
regulated multispecies in groundfish CA
I exceeded 1 percent of herring caught
on at least two individual fishing trips
between May 2004 and October 2008.
Based on this information, the intent of
the Council’s motion is to collect
additional information on bycatch by
the midwater trawl directed herring
fishery in CA I to determine whether
revisions should be made to the
exemption allowing these vessels to fish
in groundfish closed areas.

Therefore, based on the authority
granted in the regulation cited above, in
combination with section 402(a) of the
Magnuson-Stevens Act, which allows
NMFS to implement information
collections or observer programs if
additional information is necessary to
monitor a fishery management plan,
NMFS proposes to implement the
Council’s recommendation by adding
language to the existing LOA to prohibit
midwater trawl vessels with All Areas
and/or Areas 2 and 3 limited access
Atlantic herring permits from fishing in
CA I without a NMFS-approved at-sea
observer aboard. The LOA would also
stipulate that such vessels, while

operating in CA I, would be prohibited,
except under certain circumstances,
from releasing fish from the net before
all of the catch has been pumped aboard
and made available to the observer for
sampling.

Starting in 2005 with FW 40-B to the
NE Multispecies FMP (70 FR 31323,
June 1, 2005), vessels in the directed
herring fishery (those permitted to land
500 mt of herring or more) have been
required to notify NMFS at least 72 hr
prior to departing on a herring trip into
the GOM/GB Exemption Area, to
facilitate observer deployment. In 2006,
FW 43 to the NE Multispecies FMP (71
FR 46871, August 15, 2006) instituted a
bycatch allowance of regulated
groundfish for vessels in the directed
herring fishery. Based on the precedent
set in these previous Council actions,
the measures proposed by this action
would apply to vessels in the directed
herring fishery, specifically those with
All Areas and/or Areas 2 and 3 limited
access Atlantic Herring permits.

Observer Provisions

This proposed rule would require
vessels using midwater trawl gear in the
directed herring fishery to indicate their
intention to fish in CA I when
scheduling an observer through the
Northeast Fishery Observer Program.
This notification is intended to allow
NMFS to ensure an observer is deployed
on all vessels that intend to fish in CA
I with midwater trawl gear. To ensure
100—percent observer coverage,
midwater trawl vessels would not be
permitted to fish in CA I without an
observer.

Slipped Codend Provisions

NMF'S proposes that midwater trawl
vessels in the directed herring fishery,
that have indicated an intention to fish
in CA 1, and that have been assigned a
NMFS-approved at-sea observer, would
be prohibited, unless specific conditions
are met, from releasing (i.e., slipping)
fish from the codend of the net,
transferring fish to another vessel that is
not carrying a NMFS-approved observer,
or otherwise discarding fish at sea,
unless the fish have first been brought
aboard the vessel and made available for
sampling and inspection by the
observer. Even if such a vessel did not
fish an entire trip inside of CA 1, it
would be required to comply with these
requirements for the entire trip to
ensure that maximum amount of
information is obtained.

NMF'S recognizes that there are
certain conditions under which fish
must be released from the codend
without being sampled. Therefore, this
provision is not intended to limit the
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discretion of the captain to regulate the
stability of the vessel in adverse sea
conditions, and the operator would be
permitted to dump fish if bringing them
aboard the vessel could compromise the
safety of the vessel or her crew. In
addition, mechanical failure of the
pump may preclude bringing some or
all of a catch aboard the vessel. That
part of the catch that could not be
pumped aboard because of mechanical
failure could be released. Mechanical or
safety problems of sufficient magnitude
to warrant slipping a codend would
require termination of the fishing trip
and the vessel’s return to port. This
requirement is designed to help ensure
that safety or mechanical justifications
for slipping a codend are not used as a
false pretext to avoid sampling.

NMFS recognizes that species
composition in the catch, specifically a
high concentration of spiny dogfish, can
cause the fish pump to clog, slowing the
pump-out process and potentially
damaging the rest of the catch.
Therefore, NMFS proposes allowing fish
to be released unsampled if spiny
dogfish are determined to comprise
more than 50 percent of the catch, by
weight. Pumping operations would have
to be started so that the observer could
determine that the quantity of spiny
dogfish in the catch is sufficient to make
pumping the remainder of the catch
nearly impossible. A vessel would not
be required to end the trip following a
slipped codend due to a high
concentration of spiny dogfish.

If a codend is slipped, the vessel
operator would be required to sign an
affidavit to NOAA’s Office of Law
Enforcement (OLE) attesting to the
specific reason for the release, and a
good-faith estimate of both the total
weight of fish caught and the weight of
fish released. Completed and signed
affidavits would be sent to OLE at the
conclusion of the trip. Slipped codends
for which an affidavit has been
completed and signed, citing one of the
exemptions mentioned above, would be
presumed to be in accordance with the
regulations unless a preponderance of
the evidence demonstrates otherwise.

Representatives of the commercial
midwater trawl industry have asserted
that short duration tows, or ‘“‘test tows,”
used to check the abundance of target
and bycatch species in an area should
not be required to be pumped aboard.
Because the purpose of this proposed
expansion of the information collection
program is to increase the
understanding of the bycatch of this
fishery in CA 1, it is necessary to collect
information on bycatch in all tows made
by midwater trawl vessels in CA 1.
However, the proposed regulations

would not require a vessel to pump out
the catch from a test tow if the net is
simply reset without releasing the catch.
In this circumstance, the catch from the
test tow would remain in the codend
and would be available to the observer
to sample when the subsequent tow is
pumped out. In addition, fish that a
vessel would normally discard because
of regulatory, market, or other factors,
could be discarded, but only after being
brought on board and sampled by the
observer.

Request for Comments

The public is invited to comment on
any of the measures proposed in this
proposed rule. NMFS is especially
interested in receiving comments on
proposed measures regarding the
requirement for vessels to end a trip
after a codend is slipped due to safety
concerns or mechanical failure.
Additionally, comment is specifically
sought on whether or not 50 percent is
the appropriate level of spiny dogfish
bycatch at which to allow a codend to
be released. Comment is also sought
regarding how much of the catch should
be pumped to determine the level of
dogfish bycatch, in order to justify
slipping the codend and releasing the
remainder of the tow without being
sampled by the observer.

Classification

Pursuant to section 304 (b)(1)(A) of
the Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with the Atlantic Herring and NE
Multispecies FMPs, other provisions of
the Magnuson-Stevens Act, and other
applicable law, subject to further
consideration after public comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The NMFS Northeast Regional
Administrator has determined that this
proposed rule is a minor technical
addition, correction, or change to a
management plan and is therefore
categorically excluded from the
requirement to prepare an
Environmental Impact Statement or
equivalent document under the National
Environmental Policy Act.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
This amendment does not significantly
affect the practices of any fishing
operation. It increases the rate of at-sea
fishery observer coverage to 100 percent

for midwater trawl vessels fishing in CA
I. Sufficient observer sea-days have been
allocated to this program to cover the
expected fishing effort by midwater
trawlers in CA I in the next fishing year.
If the Northeast Fishery Observer
Program is unable to provide an
observer for a vessel that indicates an
intention to fish in CA I, the vessel may
still fish, but would be prohibited from
fishing inside CA I on that trip. The rule
also stipulates that, during trips when a
vessel has indicated an intention to fish
in CA 1, the codend of the net may not
be slipped and all fish must be pumped
aboard the vessel, unless specific
conditions are met. For example,
exceptions would be made for a vessel
if pumping out the net is not possible
due to concerns for vessel safety,
mechanical problems, or a high
concentration of spiny dogfish.
Currently, very few midwater trawl trips
fish in CA I on an annual basis, and
vessels that do not receive an observer
are still able to fish in any other areas
open to this gear. As a result, an initial
regulatory flexibility analysis is not
required and none has been prepared.

This proposed rule contains one new
collection-of-information requirement
subject to review and approval by OMB
under the Paperwork Reduction Act
(PRA). The observer notification of a
vessel’s intention to fish in CA I will be
added to the information collection for
the Herring Vessel Observer Program
Notification, which has been approved
by OMB under control number 0648—
0202. The public reporting burden for
the Herring Vessel Observer Program
Notification will not change, and is
estimated to average 2 min per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
The new collection-of-information
requirement pertaining to the slipped
codend exemption affidavit has been
submitted to OMB for approval. The
public reporting burden for completion
of the slipped codend exemption
affidavit is estimated to average 5 min
per response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Public comment is sought regarding:
Whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and
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clarity of the information to be
collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
on these or any other aspects of the
collection of information to NMFS at the
ADDRESSES above, and e-mail to

David Rostker@omb.eop.gov, or fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: August 31, 2009.
Samuel D. Rauch III,
Deputy Assistant Administrator For
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.1In §648.14, add paragraphs
(r)(2)(v), (r)(2)(vi), and (r)(2)(vii) to read
as follows:

§648.14 Prohibitions.
* * * * *

(r) * % %

2 * % %

(v) Fish with midwater trawl gear in
Closed Area [, as specified at
§648.81(a), without a NMFS approved
observer onboard, if the vessel holds an
All Areas Limited Access Herring
Permit and/or an Areas 2 and 3 Limited
Access Herring Permit.

(vi) Release fish from the codend of
the net, transfer fish to another vessel

that is not carrying a NMFS-approved
observer, or otherwise discard fish at sea
before bringing the fish aboard and
making it available to the observer for
sampling, unless subject to one of the
exemptions as defined at
§648.80(d)(7)(ii), if the vessel has
expressed an intention to fish in Closed
Area I, as detailed at §648.80(d)(5) and
is carrying an observer.

(vii) Fail to complete, sign, and
submit an affidavit if fish are released
pursuant to the exemptions detailed at
§648.80(d)(7)(ii).

3. In §648.80, revise paragraph (d)(5)
and add paragraph (d)(7) to read as
follows:

§648.80 NE Multispecies regulated mesh
areas and restrictions on gear and methods
of fishing.

* * * * *

(d) * % %

(5) To fish for herring under this
exemption, vessels issued an All Areas
Limited Access Herring Permit and/or
an Areas 2 and 3 Limited Access
Herring Permit must provide notice of
the following information to NMFS at
least 72 hr prior to beginning any trip
into these areas for the purposes of
observer deployment: Vessel name;
contact name for coordination of
observer deployment; telephone number
for contact; the date, time, and port of
departure; and whether the vessel
intends to engage in fishing in Closed
Area, as defined in § 648.81(a), at any
point in the trip; and
* * * * *

(7) Fishing in Closed Area I. (i) No
vessel issued an All Areas Limited
Access Herring Permit and/or an Areas
2 and 3 Limited Access Herring Permit
may fish in, or possess or land fish from,
Closed Area I with pelagic midwater
trawl gear unless it has declared its
intent to fish in Closed Area I as
required by paragraph (d)(5) of this
section, and is carrying a NMFS-
approved observer.

(ii) No vessel issued an All Areas
Limited Access Herring Permit and/or
an Areas 2 and 3 Limited Access

Herring Permit that has declared its
intent to fish with pelagic midwater
trawl gear in Closed Area I, in
accordance with paragraph (d)(5) of this
section, and is carrying a NMFS-
approved observer, may release fish
from the codend of the net, transfer fish
to another vessel that is not carrying a
NMFS-approved observer (e.g. an
Atlantic herring at-sea processing vessel
or an Atlantic herring carrier vessel), or
otherwise discard fish at sea, unless the
fish has first been brought aboard the
vessel and made available for sampling
and inspection by the observer, except
in the following circumstances:

(A) The vessel operator has
determined, and the preponderance of
available evidence indicates that, there
is a compelling safety reason; or

(B) That mechanical failure of the fish
pump precludes bringing the fish
aboard the vessel for inspection; or,

(C) After pumping of fish onto the
vessel has begun, the vessel operator
determines that spiny dogfish comprise
at least 50 percent, by weight, of the
catch, and observer sampling
demonstrates that spiny dogfish
comprise at least 50 percent, by weight,
of the sampled catch.

(iii) If fish are released prior to being
brought aboard the vessel due to any of
exceptions detailed in paragraphs
(d)(7)(ii)(A) through (C) of this section,
the vessel operator shall make all
reasonable efforts to assist the observer
in identifying the reason for the release;
the total weight of fish caught, and the
weight of fish released, and shall sign an
affidavit attesting to this information.
Further, if fish are discarded prior to
being inspected by the observer, for
either safety or mechanical reasons, as
detailed in paragraphs (d)(7)(ii)(A) or (B)
of this section, the vessel must end the
trip and return to port without making
additional tows.

* * * * *

[FR Doc. E9-21404 Filed 9-3-09; 8:45 am]|
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—FNS-380,
Worksheet for the Supplemental
Nutrition Assistance Program Quality
Control Reviews

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: As required by the Paperwork
Reduction Act of 1995, this notice
invites the general public and other
public agencies to comment on the
proposed information collection. This
collection is a revision of a currently
approved collection of FNS-380,
Worksheet for the Supplemental
Nutrition Assistance Program’s Quality
Control Reviews.

DATES: Written comments must be
submitted on or before November 3,
2009.

ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information has practical utility; (b) the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments may be sent to: Tiffany
Susan Wilkinson, Program Analyst,
Quality Control Branch, Program

Accountability and Administration
Division, Food and Nutrition Service,
U.S. Department of Agriculture, 3101
Park Center Drive, Room 822,
Alexandria, VA 22302. You may also
download an electronic version of this
notice at http://www.fns.usda.gov/fsp/
rules/regulations/default.htm and
comment via e-mail at SNAPHQ-
Web@fns.usda.gov or use the Federal
e-Rulemaking Portal. Go to http://
www.regulations.gov and follow the
online instructions for submitting
comments electronically.

All written comments will be open for
public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p-m. Monday through Friday) at 3101
Park Center Drive, Room 822,
Alexandria, Virginia 22302.

All responses to this notice will be
included in the request for Office of
Management and Budget approval. All
comments will also become a matter of
public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
form and instruction should be directed
to Tiffany Susan Wilkinson, (703) 305—
2410.

SUPPLEMENTARY INFORMATION:

Title: Worksheet for the Supplemental
Nutrition Assistance Program’s (SNAP)
Quality Control Reviews.

OMB Number: 0584—0074.

Form Number: FNS-380.

Expiration Date: February 28, 2010.

Type of Request: Revision of a
currently approved collection.

Abstract: Form FNS-380 is a SNAP
worksheet used to determine eligibility
and benefits for households selected for
review in the quality control sample of
active cases. We estimate the total
reporting burden for this collection of
information as 8.9 hours, equating to a
total of 498,978 hours collectively. This
includes the time for State agencies
analyzing the household case record;
planning and carrying out the field
investigation; gathering, comparing,
analyzing and evaluating the review
data and forwarding selected cases to
the Food and Nutrition Service for
Federal validation. It also includes an
average interview burden of 30 minutes
(0.5 hours) for each household.
Additionally, we estimate the
recordkeeping burden per record for the

state agency to be 0.0236 hours, thereby
making the recordkeeping burden
associated with this information
collection for the state agency to be
1,323 hours. The total estimated
reporting and recordkeeping burden for
this collection is 500,301 hours.

The reporting and recordkeeping
burden for this form was previously
approved under Office of Management
and Budget (OMB) clearance number
0584—-0074. OMB approved the burden
through November 30, 2009. Based on
the most recent table of active case
sample sizes and completion rates (FY
2007), we estimate 56,065 FNS—380
worksheets and interviews will now be
completed annually. This is a decrease
of 1,134 responses from the estimate
made to substantiate the current
collection. This estimate will also cause
a corresponding decrease in the
reporting and recordkeeping burden.
The decrease in response is a result of
a reduction in the number of cases being
pulled for review over the minimum
required review amount. We are
requesting a three-year approval from
OMB for this information collection.

Affected Public: State or local
governments.

Estimated Number of Respondents: 53
State agencies.

Estimated Number of Responses per
Respondent: 1057 responses.

Estimated Total Number of Responses
per Year: 56,065 responses.

Estimated Time per Response: 8.4
hours per State agency.

Affected Public: Individuals or
Households.

Estimated Number of Respondents:
56,065 Households.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Number of Responses
per Year: 56,065.

Estimated Time per Response: .5
hours per Household.

Estimated Total Annual Reporting
Burden: 498,978 hours.

Estimated Number of Records: 56,065.

Estimated Time per Record: 0.0236
hours.

Estimated Total Annual
Recordkeeping Burden: 1,323 hours.

Estimated Total Annual Reporting
and Recordkeeping Burden: 500,301
hours.
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Total annual
Number of Total Annual Totrzlcglr'lg_ual reporting
; Number of responses Time per reporting Number of Time per h _ | and record-
Affected public respondents per rese;?onezers response burden records record keepér;% bur keeping bur-
respondent pery [(c)(d)] (H()] den
[(e+h)]
(a) (b) () (d) (e) U] (9) (h) ()
State Agencies .........c.cccceevrenne 53 1057 56,065 8.4 470,946 56,065 0.0236 1,323 500,301
Households ........ccccoveeeecvieeennns 56,065 1 5 28,032

Dated: August 27, 2009.
Julia Paradis,
Administrator, Food and Nutrition Service.
[FR Doc. E9-21373 Filed 9-3—-09; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Opportunity for Designation in the
Champaign, IL; Detroit, Ml; Davenport,
IA; Enid, OK; Keokuk, IA; Marshall, MI;
and Omaha, NE Areas and Request for
Comments on the Official Agencies
Serving These Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Notice.

SUMMARY: The designations of the
official agencies listed below will end
on March 31, 2010. We are asking
persons or governmental agencies
interested in providing official services
in the areas served by these agencies to
submit an application for designation.
We are also asking for comments on the
quality of services provided by these
currently designated agencies:
Champaign-Danville Grain Inspection
Departments, Inc. (Champaign); Detroit
Grain Inspection Service, Inc. (Detroit);
Eastern Iowa Grain Inspection and
Weighing Service, Inc. (Eastern Iowa);
Enid Grain Inspection Company, Inc.
(Enid); Keokuk Grain Inspection Service
(Keokuk); Michigan Grain Inspection
Services, Inc. (Michigan); and Omaha
Grain Inspection Service, Inc. (Omaha).
DATES: Applications and comments
must be received on or before October
1, 2009.

ADDRESSES: We invite you to submit
applications and comments on this
notice by any of the following methods:
e To apply for designation, go to
“FGISonline” at: https://
fgis.gipsa.usda.gov/
default_ home FGIS.aspx then select
Delegations/Designations and Export
Registrations (DDR). You will need a
USDA e-authentication, username,
password, and a customer number prior

to applying.

e Hand Delivery or Courier: Karen
Guagliardo, Review Branch Chief,
Compliance Division, GIPSA, USDA,
Room 1647-S, 1400 Independence
Avenue, SW., Washington, DC 20250.

e Fax:(202) 690—-2755, to the
attention of: Karen Guagliardo.

e E-mail:
Karen.W.Guagliardo@usda.gov.

e Mail: Karen Guagliardo, Review
Branch Chief, Compliance Division,
GIPSA, USDA, STOP 3604, 1400
Independence Avenue, SW.,
Washington, DC 20250-3604.

e Internet: Go to http://
www.regulations.gov. Follow the online
instructions for submitting and reading
comments online.

Read Applications and Comments:
All applications and comments will be
available for public inspection at the
office above during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Karen Guagliardo at 202—-720-7312,
e-mail Karen.W.Guagliardo@usda.gov.

SUPPLEMENTARY INFORMATION: Section
7(£)(1) of the United States Grain
Standards Act (USGSA or Act) (7 U.S.C.
71-87k) authorizes GIPSA’s
Administrator to designate a qualified
applicant to provide official services in
a specified area after determining that
the applicant is better able than any
other applicant to provide such official
services.

Under section 7(g)(1) of the USGSA,
designations of official agencies are
effective for 3 years unless terminated
by the Secretary, but may be renewed
according to the criteria and procedures
prescribed in section 7(f) of the Act.
Areas Open for Designation
Champaign

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas in the
States of Illinois, Indiana, and Michigan
are assigned to this official agency.

¢ InIllinois and Indiana:

O Bounded on the North by the
northern Livingston County line from
State Route 47; the eastern Livingston
County line to the northern Ford County
line; the northern Ford and Iroquois
County lines east to Interstate 57;
Interstate 57 north to the northern Will

County line and east to the Illinois-
Indiana State line; the Illinois-Indiana
State line north to the northern Lake
County line; the northern Lake, Porter,
Laporte, St. Joseph, and Elkhart County
lines;

O Bounded on the East by the eastern
and southern Elkhart County lines; the
eastern Marshall County line; the
southern Marshall and Starke County
lines; the eastern Jasper County line
south-southwest to U.S. Route 24; U.S.
Route 24 west to Indiana State Route 55;
Indiana State Route 55 south to the
Newton County line; the southern
Newton County line west to U.S. Route
41; U.S. Route 41 south to the northern
Parke County line; the northern Parke
and Putnam County lines; the eastern
Putnam, Owen and Greene County
lines;

O Bounded on the South by the
southern Greene County line; the
southern Sullivan County line west to
U.S. Route 41(150); U.S. Route 41(150)
south to U.S. Route 50; U.S. Route 50
west across the Indiana-Illinois State
line to Illinois State Route 33; Illinois
State Route 33 north and west to the
Western Crawford County line; and

O Bounded on the West by the
western Crawford and Clark County
lines; the Southern Coles County line;
the western Coles and Douglas County
lines; the western Champaign County
line north to Interstate 72; Interstate 72
southwest to the Piatt County line; the
western Piatt County line; the southern
McLean County line west to a point 10
miles west of the western Champaign
County line, from this point through
Arrowsmith to Pontiac along a straight
line running north and south which
intersects with State Route 116; State
Route 116 east to State Route 47; State
Route 47 north to the northern
Livingston County line.

¢ In Michigan:

O Berrien, Cass, and St. Joseph
Counties.

The following grain elevators located
within Champaign’s assigned
geographic area are serviced by Titus
Grain Inspection, Inc.: Kentland
Elevator and Supply, Boswell, Benton
County, Indiana; ADM, Dunn, Benton
County, Indiana; and ADM, Raub,
Benton County, Indiana.
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The following grain elevators located
outside of the above areas are serviced
by Champaign: Okaw Cooperative,
Cadwell, Moultrie County; ADM (3
elevators), Farmer City, Dewitt County;
and Topflight Grain Company,
Monticello, Piatt County (located inside
Decatur Grain Inspection, Inc.’s, area).

All export port locations within
Champaign’s assigned geographic area
are serviced by GIPSA.

Detroit

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas in the
State of Michigan are assigned to this
official agency.

e Bounded on the North by the
northern Clinton County line; the
eastern Clinton County line south to
State Route 21; State Route 21 east to
State Route 52; State Route 52 north to
the Shiawassee County line; the
northern Shiawassee County line east to
the Genesee County line; the western
Genesee County line; the northern
Genesee County line east to State Route
15; State Route 15 north to Barnes Road;
Barnes Road east to Sheridan Road;
Sheridan Road north to State Route 46;
State Route 46 east to State Route 53;
State Route 53 north to the Michigan
State line;

¢ Bounded on the East by the
Michigan State line south to State Route
50;

e Bounded on the South by State
Route 50 west to U.S. Route 127; and

¢ Bounded on the West by U.S. Route
127 north to U.S. Route 27; U.S. Route
27 north to the northern Clinton County
line.

The following grain elevator, located
outside of the above areas is serviced by
Detroit: Caledonia Farmers Elevator, St.
Johns, Clinton County (located inside
Michigan Grain Inspection Services,
Inc.’s, area).

Eastern Iowa

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas in the
States of Illinois, Iowa, and Wisconsin
are assigned to this official agency.

¢ In the States of Illinois and Iowa:

O Northern Area:

¢ Jo Daviess, Stephenson,
Winnebago, Boone, McHenry, Lake,
Will DuPage, Kendall, DeKalb, Lee, and
Ogle Counties in Illinois and

¢ Delaware and Dubuque Counties in
Towa.

O Southern Area:

¢ Bounded on the North, in Iowa, by
Interstate 80 from the western Iowa
County line east to State Route 38; State
Route 38 north to State Route 130; State
Route 130 east to the Mississippi River;

¢ Bounded on the East, in Illinois,
from the Mississippi River to the eastern

Rock Island County line; the northern
Henry and Bureau County lines; east to
State Route 88; State Route 88 south to
the southern Bureau County line; the
eastern and southern Henry County
lines; the eastern Knox County line;

¢ Bounded on the South by the
southern Knox County line; the eastern
and southern Warren County lines; the
southern Henderson County line across
the Mississippi River; in Iowa, by the
southern Des Moines, Henry, Jefferson,
and Wapello County lines; and

¢ Bounded on the West by the
western and northern Wapello County
lines; the western and northern Keokuk
County lines; the western Iowa County
line north to Interstate 80.

¢ In the State of Wisconsin:

O The entire State of Wisconsin, for
domestic services.

All export port locations within
Eastern Iowa’s assigned geographic
areas in the State of Illinois are serviced
by GIPSA and in the State of Wisconsin
are serviced by GIPSA (Milwaukee) and
the Wisconsin Department of
Agriculture (Superior).

Enid

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas in the
States of Oklahoma and Texas are
assigned to this official agency.

¢ In Oklahoma:

O Adair, Alfalfa, Atoka, Beckham,
Blaine, Bryan, Caddo, Canadian, Carter,
Cherokee, Choctaw, Cleveland, Coal,
Comanche, Cotton, Craig, Creek, Custer,
Delaware, Dewey, Ellis, Garfield,
Garvin, Grady, Grant, Greer, Harmon,
Harper, Haskell, Hughes, Jackson,
Jefferson, Johnston, Kay, Kingfisher,
Kiowa, Latimer, Le Flore, Lincoln,
Logan, Love, McClain, McCurtain,
McIntosh, Major, Marshall, Mayes,
Murray, Muskogee, Noble, Nowata,
Okfuskee, Oklahoma, Okmulgee, Osage,
Ottawa, Pawnee, Payne, Pittsburg,
Pontotoc, Pottawatomie, Pushmataha,
Roger Mills, Rogers, Seminole,
Sequoyah, Stephens, Tillman, Tulsa,
Wagoner, Washington, Washita, Woods,
and Woodward Counties.

e In Texas:

O Clay, Wichita, and Wilbarger
Counties.

Keokuk

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas in the
States of Illinois and Iowa are assigned
to this official agency.

e In Illinois:

O Adams, Brown, Fulton, Hancock,
Mason, McDonough, and Pike
(northwest of a line bounded by U.S.
Route 54 northeast to State Route 107;
State Route 107 northeast to State Route

104; State Route 104 east to the eastern
Pike County line) Counties.

e In lowa:

O Davis, Lee, and Van Buren
Counties.

Michigan

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas in the
States of Michigan and Ohio are
assigned to this official agency.

¢ In Michigan:

O Bounded on the North by the
northern Michigan State line;

O Bounded on the East by the eastern
Michigan State line south and east to
State Route 53; State Route 53 south to
State Route 46; State Route 46 west to
Sheridan Road; Sheridan Road south to
Barnes Road; Barnes Road west to State
Route 15; State Route 15 south to the
Genesee County line; the northern
Genesee County line west to the
Shiawassee County line; the northern
Shiawassee County line west to State
Route 52; State Route 52 south to State
Route 21; State Route 21 west to Clinton
County; the eastern and northern
Clinton County lines west to U.S. Route
27; U.S. Route 27 south to U.S. Route
127; U.S. Route 127 south to the
Michigan-Ohio State line.

¢ In Ohio:

O In Ohio, the northern State line east
to the eastern Fulton County line; the
eastern Fulton, Henry, and Putnam
County lines; the eastern Allen County
line south to the northern Hardin
County line; the northern Hardin
County line east to U.S. Route 68; U.S.
Route 68 south to State Route 47;

O Bounded on the South by State
Route 47 west-southwest to Interstate 75
(excluding all of Sidney, Ohio);
Interstate 75 south to the Shelby County
line; the southern and western Shelby
County lines; the southern Mercer
County line; and

O Bounded on the West by the Ohio-
Indiana State line from the southern
Mercer County line to the northern
Williams County line; in Michigan, by
the southern Michigan State line west to
the Branch County line; the western
Branch County line north to the
Kalamazoo County line; the southern
Kalamazoo and Van Buren County lines
west to the Michigan State line; the
western Michigan State line north to the
northern Michigan State line.

The following grain elevators located
within Michigan’s assigned geographic
area are serviced by official agencies
other than Michigan: Caledonia Farmers
Elevator, St. Johns, Clinton County,
Michigan (serviced by Detroit Grain
Inspection Service, Inc.) and E.M.P.
Coop, Payne, Paulding County, Ohio
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(serviced by Northeast Indiana Grain
Inspection, Inc.).

Omaha

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas in the
States of lowa and Nebraska are
assigned to this official agency.

e Bounded on the North by Nebraska
State Route 91 from the western
Washington County line east to U.S.
Route 30; U.S. Route 30 east to the
Missouri River; the Missouri River north
to Iowa State Route 175; Iowa State
Route 175 east to Iowa State Route 37;
Iowa State Route 37 southeast to the
eastern Monona County line;

¢ Bounded on the East by the eastern
Monona County line; the southern
Monona County line west to Iowa State
Route 183; Iowa State Route 183 south
to the Pottawattamie County line; the
northern and eastern Pottawattamie
County lines; the southern
Pottawattamie County line west to M47;
M47 south to Iowa State Route 48; Iowa
State Route 48 south to the Montgomery
County line;

¢ Bounded on the South by the
southern Montgomery County line; the
southern Mills County line west to
Interstate 29; Interstate 29 north to U.S.
Route 34; U.S. Route 34 west to the
Missouri River; the Missouri River north
to the Sarpy County line (in Nebraska);
the southern Sarpy County line; the
southern Saunders County line west to
U.S. Route 77; and

e Bounded on the West by U.S. Route
77 north to the Platte River; the Platte
River southeast to the Douglas County
line; the northern Douglas County line
east; the western Washington County
line northwest to Nebraska State Route
91.

The following grain elevators, located
outside of the above areas, are serviced
by Omaha: Hancock Elevator, Elliot,
Montgomery County, lowa; Hancock
Elevator (2 elevators), Griswold, Cass
County, Iowa (located inside Central
Iowa Grain Inspection Service, Inc.’s,
area); United Farmers Coop, Rising City,
Butler County, Nebraska; United
Farmers Coop, Shelby, Polk County,
Nebraska (located inside Fremont Grain
Inspection Department, Inc.’s, area); and
Goode Seed & Grain, McPaul, Fremont
County, Iowa; Haveman Grain, Murray,
Cass County, Nebraska (located inside
Lincoln Inspection Service, Inc.’s, area).

The following grain elevators located
within Omaha’s assigned geographic
area are serviced by Fremont Grain
Inspection Department, Inc.: Farmers
Cooperative, Saunders County,
Nebraska and Krumel Grain and
Storage, Saunders County, Nebraska.

Opportunity for Designation

Interested persons or governmental
agencies may apply for designation to
provide official services in the
geographic areas specified above under
the provisions of section 7(f) of the
USGSA and 7 CFR 800.196(d).
Designation in the specified geographic
areas is for the period beginning January
4, 2010, and ending December 31, 2012.
To apply for designation or for more
information, contact Karen Guagliardo
at the address listed above or visit
GIPSA’s Web site at http://
www.gipsa.usda.gov.

Request for Comments

We are publishing this notice to
provide interested persons the
opportunity to comment on the quality
of services provided by the Champaign,
Detroit, Eastern Iowa, Enid, Keokuk,
Michigan, and Omaha official agencies.
In the designation process, we are
particularly interested in receiving
comments citing reasons and pertinent
data supporting or objecting to the
designation of the applicants. Submit all
comments to Karen Guagliardo at the
above address or at http://
www.regulations.gov.

We consider applications, comments,
and other available information when
determining which applicant will be
designated.

Authority: 7 U.S.C. 71-87k.

J. Dudley Butler,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. E9-21336 Filed 9-3—-09; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-801]

Certain Frozen Fish Fillets From the
Socialist Republic of Vietham: Notice
of Preliminary Results of New Shipper
Reviews and Fifth Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“Department”’) is conducting new
shipper reviews and an administrative
review of the antidumping duty order
on certain frozen fish fillets from the
Socialist Republic of Vietnam
(“Vietnam”). See Notice of
Antidumping Duty Order: Certain
Frozen Fish Fillets From the Socialist
Republic of Vietnam, 68 FR 47909

(August 12, 2003) (“Order”’). We
preliminarily find that QVD Food
Company Ltd. (“QVD”),! Vinh Hoan
Corporation (“Vinh Hoan”’), Saigon-
Mekong Fishery Co. (“SAMEFICO”),
and Cadovimex II Seafood Import-
Export & Processing Joint Stock
Company (“Cadovimex II"’) did not sell
subject merchandise at less than normal
value (“NV”’) during the period of
review (“POR”), August 1, 2007,
through July 31, 2008.

DATES: Effective Date: September 4,
2009.

FOR FURTHER INFORMATION CONTACT:
Alan Ray (QVD), Javier Barrientos (Vinh
Hoan), Alexis Polovina (SAMEFICO),
and Tim Lord (Cadovimex II) Office 9,
AD/CVD Operations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-5403, (202) 482—
2243, (202) 482-3927, and (202) 482—
7425, respectively.

SUPPLEMENTARY INFORMATION:

Case History

On August 1, 2008, the Department
published a notice of an opportunity to
request an administrative review of the
order. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 73
FR 44966 (August 1, 2008). By August
31, 2008, the Department received
review requests for 20 companies from
Petitioners 2 and certain individual
companies. In addition, pursuant to 19
CFR 351.214(c), the Department also
received new shipper review requests
from SAMEFICO and Cadovimex II on
August 8, 2008, and, August 24, 2008,
respectively.

On September 30, 2008, the
Department initiated an antidumping

1The Department is treating QVD, QVD Dong
Thap Food Co., Ltd. (“QVD DT”), and Thuan Hung
Co., Ltd. (“Thuan Hung”) as a single entity in these
preliminary results. Similarly, the Department is
treating Vinh Hoan, Vinh Hoan USA Inc. (“Vinh
Hoan USA”), and Van Duc Food Export Joint Stock
Company (“Van Duc”) as a single entity. Section
351.401(f) of the Department’s regulations define
single entities as those affiliated producers who
have production facilities for similar or identical
products that would not require substantial
retooling of either facility in order to restructure
manufacturing priorities and the Secretary
concludes that there is a significant potential for the
manipulation of price or production. For further
analysis, see Affiliations section below.

2The Catfish Farmers of America and individual
U.S. catfish processors, America’s Catch,
Consolidated Catfish Companies, LLC dba Country
Select Catfish, Delta Pride Catfish, Inc., Harvest
Select Catfish, Inc., Heartland Catfish Company,
Pride of the Pond, Simmons Farm Raised Catfish,
Inc., and Southern Pride Catfish Company LLC
(“Petitioners”).
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duty administrative review on frozen
fish fillets from Vietnam covering 20
companies. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part (“5th AR
Initiation”), 73 FR 56795 (September 30,
2008).3

On October 1, 2008, the Department
initiated the new shipper reviews for
SAMEFICO and Cadovimex II. See
Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam: Initiation
of New Shipper Reviews, 73 FR 57058
(October 1, 2008).

On October 29, 2008, the Department
issued a letter to all interested parties
informing them of its decision to select
QVD and Vinh Hoan, the two largest
exporters of subject merchandise during
the POR, as mandatory respondents
based on Customs and Border Protection
(“CBP”) import data for the fifth
administrative review. See
Memorandum to the File from Alexis
Polovina, Case Analyst, through Alex
Villanueva, Program Manager,
Antidumping Duty Administrative
Review of Frozen Fish Fillets from the
Socialist Republic of Vietnam: Selection
of Respondents for Individual Review
(“Respondent Selection Memo”), dated
October 29, 2008.

Between December 4, 2009, and June
23, 2009, QVD submitted responses to
the original sections A, C, and D
questionnaires and supplemental
sections A, C, and D questionnaires.
Between November 24, 2008, and June
10, 2009, Vinh Hoan submitted
responses to the original sections A, C,
and D questionnaires and supplemental
sections A, C, and D questionnaires.

In the new shipper reviews,
Cadovimex submitted responses to
questionnaires between November 4,
2008, and July 15, 2009. SAMEFICO
submitted responses to questionnaires
between December 31, 2008, and March
31, 2009.

On March 20, 2009, the Department
aligned the antidumping duty new
shipper and administrative reviews. On
April 23, 2009, the Department
extended the deadline for the
preliminary results of this review by 120
days, to August 31, 2009. See Certain
Frozen Fish Fillets from the Socialist
Republic of Vietnam: Extension of Time
Limit for Preliminary Results of the Fifth
Antidumping Duty Administrative
Review (“Prelim Extension’’), 74 FR
18549 (April 23, 2009).

3We note that the initiation notice contained 20
companies. However, two of those companies (Vinh
Hoan Co., Ltd. and Vinh Hoan Corporation) are the
same company, existing with the former name prior
to the POR and with the latter name during and
after the POR.

On April 30, 2009, the Department
rescinded the administrative review
with respect to 13 companies because
all requesting parties for those
companies withdrew their requests for
review in a timely manner. See Certain
Frozen Fish Fillets From the Socialist
Republic of Vietnam: Notice of Partial
Rescission of the Fifth Antidumping
Duty Administrative Review, 74 FR
19933 (April 30, 2009) (“5th AR Partial
Rescission’’).4 Therefore, seven
companies remain in this administrative
review: East Sea Seafoods Joint Venture
Co., Ltd. (“East Sea”), the QVD single
entity, representing three affiliated and
collapsed companies, An Giang
Fisheries Import and Export Joint Stock
Company (“Agifish” or “AnGiang
Fisheries Import and Export”), Vinh
Hoan Corporation, and Vinh Hoan
Company, Ltd.

QVD’s Revocation Request

On August 29, 2008, in QVD’s request
for an administrative review, QVD
requested that the antidumping order be
revoked for QVD, pursuant to section
351.222(b)(2) of the Department’s
regulations. Section 351.222(b)(2)
permits, in relevant part, the
Department to revoke an order in part
with regard to a particular company if
that company has not sold the subject
merchandise at less than NV for a
period of at least three consecutive
years. QVD participated in the second,
third, and fourth administrative
reviews. QVD received a weighted-
average margin of 0.0 percent in the
second and third administrative
reviews, but received a weighted-
average margin of 0.52 percent in the
fourth administrative review. Because
QVD sold merchandise at less than NV
during the fourth administrative review,
it does not qualify for revocation under
the Department’s regulations.

Vietnam-Wide Entity

As discussed above, in this
administrative review we limited the
selection of respondents using CBP
import data. See Respondent Selection
Memo at 2. In this case, we made
available to the companies who were
not selected, the separate rates

4 Pursuant to 5th AR Partial Rescision, the
Department rescinded on the 13 following
companies: An Xuyen Co., Ltd.; Asia Commerce
Fisheries Joint Stock Company (aka Acomfish JSC);
Ben Tre Forestry Aquaproduct Import-Export
Company (aka FAQUIMEX); Binh An Seafood Joint
Stock Co.; Hiep Thanh Seafood Joint Stock Co.;
Hung Vuong Corporation; Nam Viet Company
Limited (aka NAVICO); Phuong Nam Co., Ltd.; Da
Nang Seaproducts Import-Export Corporation (aka
Da Nang or Seaprodex Danang); Southern Fishery
Industries Company, Ltd. (aka South Vina); Thien
Ma Seafood Co., Ltd.; Vinh Quang Fisheries
Corporation; and Anvifish Co., Ltd.

application and certification, which
were put on the Department’s Web site.
See 5th AR Initiation, dated September
30, 2008. Those companies which did
not apply for separate rates will
continue to be part of the Vietnam-wide
entity. Because the Department
determines preliminarily that there were
exports of merchandise under review
from Vietnam producers/exporters that
did not demonstrate their eligibility for
separate-rate status, the Vietnam-wide
entity is now under review.

Separate Rates

A designation as a non-market
economy (“NME”) remains in effect
until it is revoked by the Department.
See section 771(18)(C) of the Tariff Act
of 1930, as amended (“the Act”).
Accordingly, there is a rebuttable
presumption that all companies within
Vietnam are subject to government
control and, thus, should be assessed a
single antidumping duty rate. It is the
Department’s standard policy to assign
all exporters of the merchandise subject
to review in NME countries a single rate
unless an exporter can affirmatively
demonstrate an absence of government
control, both in law (de jure) and in fact
(de facto), with respect to exports. To
establish whether a company is
sufficiently independent to be entitled
to a separate, company-specific rate, the
Department analyzes each exporting
entity in an NME country under the test
established in the Final Determination
of Sales at Less than Fair Value:
Sparklers from the People’s Republic of
China, 56 FR 20588 (May 6, 1991)
(“Sparklers”), as amplified by the
Notice of Final Determination of Sales
at Less Than Fair Value: Silicon Carbide
from the People’s Republic of China, 59
FR 22585 (May 2, 1994) (““Silicon
Carbide”).

A. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
whether an individual company may be
granted a separate rate: (1) An absence
of restrictive stipulations associated
with an individual exporter’s business
and export licenses; and (2) any
legislative enactments decentralizing
control of companies.

Although the Department has
previously assigned a separate rate to all
of the companies eligible for a separate
rate in the instant proceeding, it is the
Department’s policy to evaluate separate
rates questionnaire responses each time
a respondent makes a separate rates
claim, regardless of whether the
respondent received a separate rate in
the past. See Manganese Metal from the
People’s Republic of China, Final
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Results and Partial Rescission of
Antidumping Duty Administrative
Review, 63 FR 12440 (March 13, 1998).

In this review, Agifish, Vinh Hoan,
QVD, and East Sea > submitted complete
separate rates certifications and
applications. SAMEFICO and
Cadovimex II provided separate rate
information in their questionnaire
responses. The evidence submitted by
these companies includes government
laws and regulations on corporate
ownership, business licenses, and
narrative information regarding the
companies’ operations and selection of
management. The evidence provided by
these companies support a finding of a
de jure absence of government control
over their export activities, based on: (1)
An absence of restrictive stipulations
associated with the exporter’s business
license; and (2) the legal authority on
the record decentralizing control over
the respondents.

B. Absence of De Facto Control

The absence of de facto government
control over exports is based on whether
the respondent: (1) Sets its own export
prices independent of the government
and other exporters; (2) retains the
proceeds from its export sales and
makes independent decisions regarding
the disposition of profits or financing of
losses; (3) has the authority to negotiate
and sign contracts and other
agreements; and (4) has autonomy from
the government regarding the selection
of management. See Silicon Carbide, 59
FR at 22587; Sparklers, 56 FR at 20589;
see also Notice of Final Determination
of Sales at Less Than Fair Value:
Furfuryl Alcohol from the People’s
Republic of China, 60 FR 22544, 22545
(May 8, 1995).

In this review, Agifish, Vinh Hoan,
QVD, SAMEFICO, Cadovimex II, and
East Sea submitted evidence indicating
an absence of de facto government
control over their export activities.
Specifically, this evidence indicates
that: (1) Each company sets its own
export prices independent of the
government and without the approval of
a government authority; (2) each
company retains the proceeds from its
sales and makes independent decisions
regarding the disposition of profits or
financing of losses; (3) each company
has a general manager, branch manager
or division manager with the authority
to negotiate and bind the company in an
agreement; (4) the general managers are
selected by the board of directors or

5East Sea addressed the separate rates section of
the Department’s questionnaire in its November 25,
2008, submission as the certification it had
submitted was no longer valid given that there had
been a change in ownership and in name.

company employees, and the general
managers appoint the deputy managers
and the manager of each department;
and (5) there is no restriction on any of
the companies’ use of export revenues.
Therefore, the Department preliminarily
finds that Agifish, Vinh Hoan, QVD, and
East Sea have established prima facie
that they qualify for separate rates under
the criteria established by Silicon
Carbide and Sparklers.

Rate for Non-Selected Companies

In this review there are two
companies that were not selected for
individual examination, East Sea and
Agifish. The statute and the
Department’s regulations do not address
the establishment of a rate to be applied
to individual companies not selected for
examination where the Department
limited its examination in an
administrative review pursuant to
section 777A(c)(2) of the Act. Generally
we have looked to section 735(c)(5) of
the Act, which provides instructions for
calculating the all-others rate in an
investigation, for guidance when
calculating the rate for respondents we
did not examine in an administrative
review. Section 735(c)(5)(A) of the Act
instructs that we are not to calculate an
all-others rate using any zero or de
minimis margins or any margins based
entirely on facts available. Accordingly,
the Department’s practice in this regard,
in reviews involving limited respondent
selection based on exporters accounting
for the largest volumes of trade, has
been to average the rates for the selected
companies, excluding zero and de
minimis rates and rates based entirely
on facts available. See Certain Frozen
Warmwater Shrimp From the Socialist
Republic of Vietnam: Final Results and
Final Partial Rescission of Antidumping
Duty Administrative Review, 73 FR
52273, 52275 (September 9, 2008) and
accompanying Issues and Decision
Memorandum at Comment 6 (‘““Shrimp
from Vietnam I & D’’). Section
735(c)(5)(B) of the Act also provides
that, where all margins are zero, de
minimis, or based entirely on facts
available, we may use “any reasonable
method” for assigning the rate to non-
selected respondents, including
“averaging the estimated weighted
average dumping margins determined
for the exporters and producers
individually investigated.”

In this case, the rates for both
individually examined respondents are
de minimis and accordingly, the
Department will determine a reasonable
method for assigning a rate to East Sea
and Agifish. The Department has
available in administrative reviews
information that would not be available

in an investigation, namely rates from
prior administrative and new shipper
reviews. Accordingly, since the
determination in the investigation in
this proceeding, the Department has
determined that in cases where we have
found dumping margins in previous
segments of a proceeding, a reasonable
method for determining the rate for non-
selected companies is to use the most
recent rate calculated for the non-
selected company in question unless we
calculated in a more recent review a rate
for any company that was not zero, de
minimis or based entirely on facts
available. See Shrimp from Vietnam I &
D at Comment 6; Ball Bearings and Parts
Thereof from France, Germany, Italy,
Japan, and the United Kingdom: Final
Results of Antidumping Duty
Administrative Reviews and Rescission
of Review in Part, 73 FR 52823, 52824
(September 11, 2008) and accompanying
Issues and Decision Memorandum at
Comment 6; Certain Fish Fillets from
the Socialist Republic of Vietnam:
Notice of Preliminary Results of the New
Shipper Review and Fourth
Antidumping Duty Administrative
Review and Partial Rescission of the
Fourth Administrative Review, 73 FR
52015 (September 8, 2008) (changed in
final results as final calculated rate for
mandatory respondent was above de
minimis, which remained unchanged in
the amended final results); see also
Certain Polyester Staple Fiber From the
People’s Republic of China: Notice of
Preliminary Results of the Antidumping
Duty Administrative Review and
Extension of Time Limits for the Final
Results, 74 FR 32125 (July 7, 2009).
Agifish recently received an assigned
non-de minimis per-unit rate of $0.02
per kilogram in an antidumping duty
new shipper and administrative
review.® See Notice of Amended Final
Results of Antidumping Duty
Administrative Review: Certain Frozen
Fish Fillets from Vietnam (“4th AR
Final”), 74 FR 17816 (April 17, 2009).
We have assigned a non-selected
separate rate of $0.02 per kilogram for
Agifish and East Sea for the purposes of
these preliminary results, as it is the
assigned rate from the most recently
completed segment of the proceeding
that is above de minimis and not based
on adverse facts available (“AFA”’). The
$0.02 per kilogram is a non-de minimis
per unit rate. For the Vietnam-wide
entity, we have assigned the entity’s
current rate and only rate ever
determined for the entity in this
proceeding, which is $2.11 per

6 The rate assigned for Agifish was, in ad valorem
terms, above de minimis.
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kilogram, which is a non-de minimis
per-unit rate.

Verification

Pursuant to 19 CFR 351.307(b)(iv), we
conducted verification of the sales and
factors of production (“FOP”’) for
SAMEFICO between April 13-15, 2009,
in Tra Vinh City Vietnam. See
Memorandum to the File from Alexis
Polovina and Timothy Lord, Case
Analysts through Alex Villanueva,
Program Manager, Verification of the
Sales and Processing Response of
Saigon-Mekong Fishery Co., Ltd.
(“SAMEFICO”) in the Antidumping
New Shipper Review of Certain Frozen
Fish Fillets from the Socialist Republic
of Vietnam (““Vietnam”’), dated June 30,
2009 (“SAMEFICO Verification
Report”). We conducted a verification of
the sales and FOP for Vinh Hoan
between June 22 and July 1, 2009 in Cao
Lanh, Dong Thap Province and in Ho
Chi Minh City Vietnam. See
Memorandum to the File from Javier
Barrientos and Alan Ray, Senior and
Case Analysts, through Alex Villanueva,
Program Manager, Verification of the
Sales and Processing Response of Vinh
Hoan Co., Ltd/Corp. (“Vinh Hoan”) in
the Antidumping Duty New Shipper
and Administrative Reviews of Certain
Frozen Fish Fillets from the Socialist
Republic of Vietnam (“Vietnam”), dated
August 28, 2009 (“Vinh Hoan
Verification Report”).

Scope of the Order

The product covered by this Order is
frozen fish fillets, including regular,
shank, and strip fillets and portions
thereof, whether or not breaded or
marinated, of the species Pangasius
Bocourti, Pangasius Hypophthalmus
(also known as Pangasius Pangasius),
and Pangasius Micronemus. Frozen fish
fillets are lengthwise cuts of whole fish.
The fillet products covered by the scope
include boneless fillets with the belly
flap intact (“regular” fillets), boneless
fillets with the belly flap removed
(“shank” fillets), boneless shank fillets
cut into strips (“fillet strips/finger”),
which include fillets cut into strips,
chunks, blocks, skewers, or any other
shape. Specifically excluded from the
scope are frozen whole fish (whether or
not dressed), frozen steaks, and frozen
belly-flap nuggets. Frozen whole
dressed fish are deheaded, skinned, and
eviscerated. Steaks are bone-in, cross-
section cuts of dressed fish. Nuggets are
the belly-flaps. The subject merchandise
will be hereinafter referred to as frozen
“basa” and ““tra” fillets, which are the
Vietnamese common names for these
species of fish. These products are
classifiable under tariff article codes

1604.19.4000, 1604.19.5000,
0305.59.4000, 0304.29.6033 (Frozen
Fish Fillets of the species Pangasius
including basa and tra) of the
Harmonized Tariff Schedule of the
United States (“HTSUS”).7 This Order
covers all frozen fish fillets meeting the
above specification, regardless of tariff
classification. Although the HTSUS
subheading is provided for convenience
and customs purposes, our written
description of the scope of the Order is
dispositive.

Non-Market Economy Country Status

In every case conducted by the
Department involving Vietnam, Vietnam
has been treated as a non-market
economy (“NME”) country. In
accordance with section 771(18)(C)(i) of
the Act (“the Act”), any determination
that a foreign country is an NME
country shall remain in effect until
revoked by the administering authority.
See Notice of Final Results of
Administrative Review: Certain Frozen
Fish Fillets from the Socialist Republic
of Vietnam, 73 FR 15479 (March 17,
2008) and accompanying Issues and
Decision Memorandum (‘“3rd AR Final
Results”). None of the parties to this
proceeding have contested such
treatment. Accordingly, we calculated
NV in accordance with section 773(c) of
the Act, which applies to NME
countries.

Surrogate Country and Surrogate
Values

On April 2, 2009, the Department sent
interested parties a letter setting a
deadline to submit comments on
surrogate country selection and
information pertaining to valuing factors
of production (“FOP”). QVD,
Cadovimex II, SAMEFICO, and
Petitioners submitted surrogate country
comments and surrogate value data on
April 20, 2009. On April 30, 2009,
Respondents submitted a rebuttal to
Petitioners’ comments. On August 10,
2009, Respondents reiterated their April
20 and April 30, 2009, comments.

Surrogate Country

When the Department is investigating
imports from an NME country, section
773(c)(1) of the Act directs it to base NV,
in most circumstances, on the NME
producer’s FOPs, valued in a surrogate
market economy country or countries

7 Until July 1, 2004, these products were
classifiable under tariff article codes 0304.20.60.30
(Frozen Catfish Fillets), 0304.20.60.96 (Frozen Fish
Fillets, NESOI), 0304.20.60.43 (Frozen Freshwater
Fish Fillets) and 0304.20.60.57 (Frozen Sole Fillets)
of the HTSUS. Until February 1, 2007, these
products were classifiable under tariff article code
0304.20.60.33 (Frozen Fish Fillets of the species
Pangasius including basa and tra) of the HTSUS.

considered to be appropriate by the
Department. In accordance with section
773(c)(4) of the Act, in valuing the
FOPs, the Department shall utilize, to
the extent possible, the prices or costs
of FOPs in one or more market economy
countries that are: (1) At a level of
economic development comparable to
that of the NME country; and (2)
significant producers of comparable
merchandise. The sources of the
surrogate factor values are discussed
under the ‘“Normal Value” section
below and in the Memorandum to the
File through Alex Villanueva, Program
Manager, Office 9, from Alexis Polovina,
Case Analyst, dated August 27, 2009.

The Department determined that
Bangladesh, Pakistan, India, Indonesia,
the Philippines, and Sri Lanka are
countries comparable to Vietnam in
terms of economic development.? Once
it has identified economically
comparable countries, the Department’s
practice is to select an appropriate
surrogate country from the list based on
the availability and reliability of data
from the countries. See Department
Policy Bulletin No. 04.1: Non-Market
Economy Surrogate Country Selection
Process (March 1, 2004).

In this case, we have found that
Bangladesh is a significant producer of
comparable merchandise. We find
Bangladesh to be a reliable source for
surrogate values because Bangladesh is
at a similar level of economic
development pursuant to section
773(c)(4) of the Act, is a significant
producer of comparable merchandise,
and has more complete publicly
available and reliable data. Thus, we
have selected Bangladesh as the primary
surrogate country for this administrative
review. However, in certain instances
where Bangladeshi data was not
available, we looked to see if Philippine
data was available, and if not, we used
data from Indian or Indonesian sources.
For a more complete explanation of the
surrogate country selection, see
Memorandum to the File, through James
C. Doyle, Office 9 Director, through Alex
Villanueva, Office 9 Program Manager,
from Timothy Lord, Office 9 Case
Analyst, dated August 28, 2009, Fifth
Antidumping Duty Administrative
Review and Aligned Fourth New
Shipper Review of Certain Frozen Fish
Fillets from the Socialist Republic of

8 See Memorandum from Kelly Parkhill, Acting
Director of Office of Policy, to Alex Villanueva,
Program Manager, China/NME Group, Office 9:
Antidumping Duty Administrative Review of
Certain Frozen Fish Fillets from the Socialist
Republic of Vietnam (Vietnam): Request for a List
of Surrogate Countries (“Surrogate Country List”’)
(January 15, 2009).
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Vietnam: Selection of a Surrogate
Country (“Surrogate Value Memo”’).

In accordance with 19 CFR
351.301(c)(3)(ii), for the final results in
an antidumping administrative review,
interested parties may submit publicly
available information to value FOPs
within 20 days after the date of
publication of these preliminary results.

Affiliations

Section 771 (33) of the Act provides
that:

The following persons shall be
considered to be ‘affiliated’ or ‘affiliated
persons’:

(A) Members of a family, including
brothers and sisters (whether by the
whole or half blood), spouse, ancestors,
and lineal descendants;

(B) Any officer of director of an
organization and such organization;

(C) Partners;

(D) Employer and employee;

(E) Any person directly or indirectly
owning, controlling, or holding with
power to vote, 5 percent or more of the
outstanding voting stock or shares of
any organization and such organization;

(F) Two or more persons directly or
indirectly controlling, controlled by, or
under common control with, any
person;

(G) Any person who controls any
other person and such other person.

Additionally, section 771(33) of the
Act stipulates that: “For purposes of this
paragraph, a person shall be considered
to control another person if the person
is legally or operationally in a position
to exercise restrain or direction over the
other person.”

In the final results of the third
antidumping duty administrative
review, the Department determined that
QVD Choi Moi Farming Cooperative
(“QVD Choi Moi”) would no longer be
collapsed with QVD, QVD DT, and
Thuan Hung, pursuat to sections
771(33)(A), (B), (E), (F), and (G) of the
Act and 19 CFR 351.401(f). See
Memorandum to David M. Spooner,
Assistant Secretary for Import
Administration, from Stephen J. Claeys,
Deputy Assistant Secretary: Issues and
Decision Memorandum for the Final
Results of the Administrative Review:
Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam
(“Vietnam”) (“3rd I & D”’) (March 17,
2008). The Department also determined
that QVD USA is affiliated with QVD,
QVD Dong Thap, and Thuan Hung
pursuant to sections 771(33)(A), (B), (E),
(F), and (G) of the Act. Therefore, the
Department determined to calculate a
constructed export price (“CEP”)
through QVD USA to its first
unaffiliated U.S. customer. See 3rd I &

D at Comment 5. The Department also
determined that Beaver Street Fisheries
(“BSF”’) and QVD USA were not
affiliated. See Id.

In QVD’s Section A Questionnaire
Response, it stated that during the POR
“the QVD shareholders sold the land
and all shareholdings in QVD Choi Moi
on May 4, 2008.”” See QVD’s December
4, 2008, Section A Questionnaire at 3.
Therefore, based on the record evidence
in this review we find find QVD Choi
Moi is no longer affiliated with QVD
entities as of May 4, 2008.

For these preliminary results, based
on the information on the record of this
proceeding, the Department continues
to find that QVD, QVD DT, and Thuan
Hung should be collapsed and treated as
a single entity. See 3rd I & D at
Comment 5. Similarly, for these
preliminary results, based on the
information on the record of this
proceeding, the Department continues
to find that QVD and QVD USA are
affiliated pursuant to sections
771(33)(A), (B), (E), (F), and (G) of the
Act. For these preliminary results, we
also continue to find that BSF and QVD
USA are not affiliated.

Based on evidence submitted by Vinh
Hoan and explained at verification, we
preliminarily find that Vinh Hoan is
affiliated Vinh Hoan 1 Feed Joint Stock
Company (“Vinh Hoan Feed”) and Van
Duc, pursuant to section 771(33) of the
Act. Because much of the facts
underlying this determination are
business proprietary, for a detailed
discussion of affiliations, please see
Vinh Hoan Verification Report at pages
4-8 and 15-18. In addition, based on
evidence found at verification of Vinh
Hoan, we preliminarily find that Vinh
Hoan, and Van Duc, but not Vinh Hoan
Feed, should be treated as a single entity
for purposes of this new shipper review.
See 19 CFR 351.401(f)(1).

Also based on evidence submitted by
Vinh Hoan and explained at
verification, we preliminarily find that
Vinh Hoan is affiliated Vinh Hoan USA,
pursuant to section 771(33) of the Act.
Id.

Based on evidence submitted by
Cadovimex II in their questionnaire
responses, we preliminarily find that
Cadovimex II is affiliated with
Oceanwide Seafood, LLC
(“Oceanwide”), pursuant to section
771(33) of the Act. Id.

Fair Value Comparisons

To determine whether sales of the
subject merchandise made by QVD,
Vinh Hoan, SAMEFICO or Cadovimex II
to the United States were at prices
below NV, we compared each
company’s export price (“EP”) or CEP,

where appropriate, to NV, as described
below.

U.S. Price

For SAMEFICO’s and Vinh Hoan’s EP
sales, we used the EP methodology,
pursuant to section 772(a) of the Act,
because the first sale to an unaffiliated
purchaser was made prior to
importation and CEP was not otherwise
warranted by the facts on the record. We
calculated EP based on the Free-on-
board foreign port price to the first
unaffiliated purchaser in the United
States. For the EP sales, we also
deducted foreign inland freight, foreign
cold storage, and international ocean
freight from the starting price (or gross
unit price), in accordance with section
772(c) of the Act.

In accordance with section 772(b) of
the Act, we used the CEP methodology
when the first sale to an unaffiliated
purchaser occurred after importation of
the merchandise into the United States.
In this instance, we calculated CEP for
all of QVD’s, Cadovimex II’s, and Vinh
Hoan’s U.S. sales through their
respective U.S. affiliates, QVD USA,
Oceanwide, and Vinh Hoan USA to
unaffiliated customers.

For QVD’s, Cadovimex II's, and Vinh
Hoan’s CEP sales, we made adjustments
to the gross unit price for billing
adjustments, rebates, foreign inland
freight, international freight, foreign
cold storage, U.S. marine insurance,
U.S. inland freight, U.S. warehousing,
U.S. inland insurance, other U.S.
transportation expenses, and U.S.
customs duties. In accordance with
section 772(d)(1) of the Act, we also
deducted those selling expenses
associated with economic activities
occurring in the United States,
including commissions, credit expenses,
advertising expenses, indirect selling
expenses, inventory carrying costs, and
U.S. re-packing costs. We also made an
adjustment for profit in accordance with
section 772(d)(3) of the Act.

Where movement expenses were
provided by NME-service providers or
paid for in NME currency, we valued
these services using either Bangladeshi
or Indian surrogate values. See
Surrogate Value Memo. Where
applicable, we used the actual reported
expense for those movement expenses
provided by ME suppliers and paid for
in ME currency.

Bona Fide New Shipper Analysis

Consistent with the Department’s
practice, we investigated the bona fide
nature of the sales made by SAMEFICO
and Cadovimex II for the new shipper
review. In evaluating whether a sale is
bona fide, the Department considers,
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inter alia, such factors as: (1) The timing
of the sale; (2) the price and quantity; (3)
the expenses arising from the
transaction; (4) whether the goods were
resold at a profit; and (5) whether the
transaction was made on an arms-length
basis. We preliminarily find that the
new shipper sales made by SAMEFICO
and Cadovimex II are bona fide
transactions. See Memo to the File
Through Alex Villanueva, Program
Manager, Office 9 from Alexis Polovina,
Case Analyst: Antidumping Duty New
Shipper Review of Certain Frozen Fish
Fillets from the Socialist Republic of
Vietnam: Bona Fide Nature of the Sale
Under Review for Saigon-Mekong
Fishery Co., Ltd. and Memo to the File
Through Alex Villanueva, Program
Manager, Office 9 from Tim Lord, Case
Analyst: Antidumping Duty New
Shipper Review of Certain Frozen Fish
Fillets from the Socialist Republic of
Vietnam: Bona Fide Nature of the Sale
Under Review for Cadovimex II Seafood
Import-Export & Processing Joint Stock
Company, dated August 27, 2009. Based
on our investigation into the bona fide
nature of the sales, the questionnaire
responses submitted by SAMEFICO and
Cadovimex, as well the companies’
eligibility for a separate rate (see
“Separate Rates” section above), and the
Department’s preliminary determination
that SAMEFICO and Cadovimex II were
not affiliated with any exporter or
producer that had previously shipped
subject merchandise to the United
States, we preliminarily determine that
SAMEFICO and Cadovimex II have met
the requirements to qualify as new
shippers during the POR. Therefore, for
purposes of these preliminary results of
review, we are treating SAMEFICO’s
and Cadovimex II’s respective sales of
subject merchandise to the United
States as appropriate transactions for
this new shipper review. We will
continue to evaluate all aspects of
SAMEFICO’s and Cadovimex II's sales
during the final results.

Normal Value

Section 773(c)(1) of the Act provides
that, in the case of an NME, the
Department shall determine NV using
an FOP methodology if the merchandise
is exported from an NME and the
information does not permit the
calculation of NV using home-market
prices, third-country prices, or
constructed value under section 773(a)
of the Act. Because information on the
record does not permit the calculation
of NV using home-market prices, third-
country prices, or constructed value and
no party has argued otherwise, we

calculated NV based on FOPs reported
by QVD, Vinh Hoan, SAMEFICO, and
Cadovimex II, pursuant to sections
773(c)(3) and (4) of the Act and 19 CFR
351.408(c).

As the basis for NV, QVD, Vinh Hoan,
SAMEFICO, and Cadovimex II provided
FOPs used in each of the stages for
processing frozen fish fillets. Our
general policy, consistent with section
773(c)(1)(B) of the Act, is to value the
FOPs that a respondent uses to produce
the subject merchandise.

To calculate NV, we valued QVD’s,
Vinh Hoan’s, SAMEFICO'’s, and
Cadovimex II’s reported per-unit factor
quantities using publicly available
Bangladeshi, Philippine, Indian, and
Indonesian surrogate values. Bangladesh
was our first surrogate country source
from which to obtain data to value
inputs, and when data was not available
from there, we used Philippine, Indian,
or Indonesian sources. In selecting
surrogate values, we considered the
quality, specificity, and
contemporaneity of the available values.
As appropriate, we adjusted the value of
material inputs to account for delivery
costs. Specifically, we added surrogate
freight costs to surrogate values using
the reported distances from the Vietnam
port to the Vietnam factory or from the
domestic supplier to the factory, where
appropriate. This adjustment is in
accordance with the decision of the
CAFC in Sigma Corp. v. United States,
117 F.3d 1401, 1407-1408 (Fed. Cir.
1997).

For those values not
contemporaneous with the POR, we
adjusted for inflation using data
published in the International Monetary
Fund’s International Financial
Statistics. Import data from South
Korea, Thailand and Indonesia were
excluded from the surrogate country
import data due to generally available
export subsidies. See China Nat’l Mach.
Import & Export Corp. v. United States,
CIT 01-1114, 293 F. Supp. 2d 1334 (CIT
2003), aff’d 104 Fed. Appx. 183 (Fed.
Cir. 2004), and Certain Cut-to-Length
Carbon Steel Plate from Romania:
Notice of Final Results and Final Partial
Rescission of Antidumping Duty
Administrative Review, 70 FR 12651,
and accompanying issues and Decision
Memorandum at Comment 4 (March 15,
2005). Additionally, we excluded prices
from NME countries and imports that
were labeled as originating from an
“unspecified” Asian country. The
Department excluded these imports
because it could not ascertain whether
they were from either an NME country
or a country with general export

subsidies. We converted the surrogate
values to U.S. dollars as appropriate,
using the official exchange rate recorded
on the dates of sale of subject
merchandise in this case, obtained from
http://www.ia.ita.doc.gov/exchange/
index.html. For further detail, see
Surrogate Values Memo.

Preliminary Results of the Review

As aresult of our review, we
preliminarily find that the following
margins exist for the period August 1,
2007, through July 31, 2008:

CERTAIN FROZEN FISH FILLETS FROM

VIETNAM
Weighted-
average margin
Manufacturer/exporter (dollars

per kilogram)

QVD? ., 0.00
Vinh Hoan 0.00
Agifish ..o, 0.02
SAMEFICO .....cccovveevienne 0.00
Cadovimex Il 0.00
East Sea ......cccceevievennnnn. 0.02
Vietnam-wide Entity .......... 2.1

Public Comment

The Department will disclose to
parties of this proceeding the
calculations performed in reaching the
preliminary results within ten days of
the date of announcement of the
preliminary results. An interested party
may request a hearing within 30 days of
publication of the preliminary results.
See 19 CFR 351.310(c). Interested
parties may submit written comments
(case briefs) within 30 days of
publication of the preliminary results
and rebuttal comments (rebuttal briefs),
which must be limited to issues raised
in the case briefs, within five days after
the time limit for filing case briefs. See
19 CFR 351.309(c)(1)(ii) and 19 CFR
351.309(d). Parties who submit
arguments are requested to submit with
the argument: (1) A statement of the
issue; (2) a brief summary of the
argument; and (3) a table of authorities.
Further, the Department requests that
parties submitting written comments
provide the Department with a diskette
containing the public version of those
comments. Unless the deadline is
extended pursuant to section
751(a)(3)(A) of the Act, the Department
will issue the final results of this

9 This rate is applicable to the QVD Single Entity
which includes QVD, QVD DT, and Thuan Hung.
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administrative review, including the
results of our analysis of the issues
raised by the parties in their comments,
within 120 days of publication of the
preliminary results. The assessment of
antidumping duties on entries of
merchandise covered by this review and
future deposits of estimated duties shall
be based on the final results of this
review.

Assessment Rates

Upon completion of this
administrative review, pursuant to 19
CFR 351.212(b), the Department will
calculate an assessment rate on all
appropriate entries. For the mandatory
respondents, QVD and Vinh Hoan, and
new shippers, SAMEFICO and
Cadovimex II, we will calculate
importer-specific duty assessment rates
on a per-unit basis.1’® Where the
assessment rate is de minimis, we will
instruct CBP to assess no duties on all
entries of subject merchandise by that
importer. We will instruct CBP to
liquidate entries containing
merchandise from the PRC-wide entity
at the PRC-wide rate we determine in
the final results of review. We will issue
assessment instructions to CBP 15 days
after the date of publication of the final
results of review.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For the
exporters listed above, except for
Cadovimex II and SAMEFICO, the cash
deposit rate will be that established in
the final results of this review (except,
if the rate is zero or de minimis, the cash
deposit will be zero); (2) for previously
investigated or reviewed Vietnam and
non-Vietnam exporters not listed above
that have separate rates, the cash
deposit rate will continue to be the
exporter-specific rate published for the
most recent period; (3) for all Vietnam
exporters of subject merchandise which
have not been found to be entitled to a
separate rate, the cash deposit rate will
be the Vietnam-wide rate of $2.11 per

10 We divided the total dumping margins
(calculated as the difference between NV and EP or
CEP) for each importer by the total quantity of
subject merchandise sold to that importer during
the POR to calculate a per-unit assessment amount.
We will direct CBP to assess importer-specific
assessment rates based on the resulting per-unit
(i.e., per-kilogram) rates by the weight in kilograms
of each entry of the subject merchandise during the
POR.

kilogram; and (4) for all non-Vietnam
exporters of subject merchandise which
have not received their own rate, the
cash deposit rate will be the rate
applicable to the Vietnam exporters that
supplied that non-Vietnam exporter.
These deposit requirements, when
imposed, shall remain in effect until
further notice.

The following cash deposit
requirements will be effective upon
publication of the final results of this
review for all shipments of subject
merchandise from new shippers
Cadovimex II or SAMEFICO entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For subject
merchandise produced and exported by
Cadovimex II or produced and exported
by SAMEFICO, the cash deposit rate
will be zero; (2) for subject merchandise
exported by Cadovimex II or SAMEFICO
but not manufactured by Cadovimex II
or SAMEFICO, the cash deposit rate will
continue to be the Vietnam-wide rate
(i.e., $2.11 per kilogram); and (3) for
subject merchandise manufactured by
Cadovimex I or SAMEFICO, but
exported by any other party, the cash
deposit rate will be the rate applicable
to the exporter. If the cash deposit rate
calculated in the final results is zero or
de minimis, no cash deposit will be
required for those specific producer-
exporter combinations. These cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Interested Parties

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this POR.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

We are issuing and publishing this
determination in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: August 28, 2009.

Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E9—21429 Filed 9-3-09; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
(C-552-805)

Polyethylene Retail Carrier Bags from
the Socialist Republic of Vietham:
Preliminary Affirmative Countervailing
Duty Determination and Alignment of
Final Countervailing Duty
Determination with Final Antidumping
Duty Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) preliminarily
determines that countervailable
subsidies are being provided to
producers and exporters of polyethylene
retail carrier bags (PRCBs) from the
Socialist Republic of Vietnam
(Vietnam). For information on the
estimated subsidy rates, see the
“Suspension of Liquidation” section of
this notice. This notice also serves to
align the final countervailing duty
(CVD) determination in this
investigation with the final
determination in the companion
antidumping duty (AD) investigation of
PRCBs from Vietnam.

EFFECTIVE DATE: September 4, 2009.

FOR FURTHER INFORMATION CONTACT: Jun
Jack Zhao or Gene Calvert, AD/CVD
Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-1396 and (202)
482-3586, respectively.

SUPPLEMENTARY INFORMATION:

Case History

The following events have occurred
since the April 20, 2009 initiation of
this investigation. See Polyethylene
Retail Carrier Bags From the Socialist
Republic of Vietnam: Initiation of
Countervailing Duty Investigation and
Request for Public Comment on the
Application of the Countervailing Duty
Law to Imports From the Socialist
Republic of Vietnam, 74 FR 19064
(April 27, 2009) (Initiation Notice).

On April 21, 2009, the Department
met with officials of the government of
Vietnam (GOV) to provide an overview
of the procedures and timetable of the
investigation. See Memorandum to
Barbara E. Tillman, Director, AD/CVD
Operations, Office 6, “Meeting with the
Government of Socialist Republic of
Vietnam (GOV): Countervailing Duty
Investigation of Polyethylene Retail
Carrier Bags from the Socialist Republic
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of Vietnam” (April 23, 2009). On May
13, 2009, the Department selected as
mandatory respondents the three largest
Vietnamese producers/exporters of
PRCBs that could reasonably be
examined: Advance Polybag Co., Ltd.
(API), Chin Sheng Company, Ltd. (Chin
Sheng), and Fotai Vietnam Enterprise
Corp. (Fotai Vietnam) and Fotai
Enterprise Corporation (collectively,
Fotai). See Memorandum to John M.
Andersen, Acting Deputy Assistant
Secretary, AD/CVD Operations,
“Selection of Respondents for the
Countervailing Duty Investigation of
Polyethylene Retail Carrier Bags from
the Socialist Republic of Vietnam” (May
13, 2009). A public version of this
memorandum is on file in the
Department’s Central Records Unit
(CRU) in Room 1117 of the main
Commerce building. On May 18, 2009,
we issued the CVD questionnaire to the
GOV, requesting that the GOV forward
the company sections of the
questionnaire to the mandatory
company respondents.

On May 22, 2009, the U.S.
International Trade Commission (ITC)
issued its affirmative preliminary
determination that there is a reasonable
indication that an industry in the
United States is materially injured by
reason of imports from Vietnam of
PRCBs. See Polyethylene Retail Carrier
Bags From Indonesia, Taiwan, and
Vietnam; Determinations, 74 FR 25771
(May 29, 2009); and Polyethylene Retail
Carrier Bags From Indonesia, Taiwan,
and Vietnam, USITC Pub. 4080, Inv.
Nos. 701-TA—462 and 731-TA-1156—
1158 (May 2009).

On May 28, 2009, the GOV requested
that the Department conduct a
questionnaire presentation in Hanoi. On
June 4, 2009, the Department informed
the GOV that it would be unable to
conduct a questionnaire presentation
given the timing of the request relative
to the progress of the investigation. See
Memorandum to the File,
“Communications with the Embassy of
the Socialist Republic of Vietnam
Concerning Request for Questionnaire
Presentation” (June 5, 2009) and the
June 17, 2009 GOV submission
(responding to the Department’s June 4,
2009 letter). On June 9, 2009, the GOV
requested that the Department modify
the May 18, 2009 questionnaire by
establishing a “cut—off date,” limiting
the time period covered by the
questionnaire. During a follow—up ex
parte meeting with the GOV, the
Department stated that the issue of
whether there should be a cut—off date,
and what such a date would be, could
not be determined until the preliminary
determination. We also stated it was

necessary, therefore, for the
questionnaire to cover the entire average
useful life (AUL) selected for this
investigation (11 years). See
Memorandum to the File, “Ex—Parte
Meeting with Counsel for the
Government for the Socialist Republic
of Vietnam and Chin Sheng Trading
Production Co., Ltd.” (June 18, 2009).

On June 4, 2009, we published a
postponement of the preliminary
determination of this investigation until
August 28, 2009. See Polyethylene
Retail Carrier Bags from the Socialist
Republic of Vietnam: Postponement of
Preliminary Determination in the
Countervailing Duty Investigation, 74 FR
26846 (June 4, 2009). We received
responses from the GOV and the three
mandatory company respondents on
July 8, 2009, to our May 18, 2009
questionnaire. On July 24, 2009, we
issued supplemental questionnaires to
the GOV and the three respondents. We
received a response from API on August
7, 2009, and responses from the GOV,
Chin Sheng, and Fotai on August 17,
2009.

On June 25, 2009, Hilex Poly Co., LLC
and Superbag Corporation (collectively,
Petitioners) submitted new subsidy
allegations covering nine programs. On
July 17, 2009, the Department
determined to investigate seven of these
newly alleged subsidy programs
pursuant to section 775 of the Tariff Act
of 1930, as amended (the Act). See
Memorandum to Barbara E. Tillman,
Director, AD/CVD Operations, Office 6,
“Countervailing Duty Investigation of
Polyethylene Retail Carrier Bags from
the Socialist Republic of Vietnam:
Initiation Analysis

of New Subsidy Allegations” (July 17,
2009). Also on July 17, 2009, the GOV
submitted objections to the newly
alleged subsidy programs, claiming
Petitioners could have raised the
allegations in the petition, but had
chosen not to do so in order to
manipulate the schedule of the
investigation, depriving the GOV of
adequate time to respond to
questionnaires. Questions regarding
these newly alleged subsidies were sent
to the GOV and the three company
respondents on July 17, 2009. API
submitted its questionnaire response on
July 30. The GOV, Chin Sheng, and
Fotai submitted responses on August 7
and 10, 2009 (narrative responses were
due on August 7 and attachments were
due on August 10).

On July 17, 2009, Petitioners
submitted a second set of new subsidy
allegations regarding two programs. On
July 28, 2009, the Department
determined to investigate both subsidy
programs pursuant to section 775 of the

Act. See Memorandum to Barbara E.
Tillman, Director, AD/CVD Operations,
Office 6, “Countervailing Duty
Investigation of Polyethylene Retail
Carrier Bags from the Socialist Republic
of Vietnam: Initiation Analysis of July
17, 2009 New Subsidy Allegations”
(July 28, 2009). Questions regarding this
second set of newly alleged subsidies
were sent to the GOV and the three
company respondents on July 28, 2009.
API responded to the questionnaire on
August 7, 2009, and the GOV, Chin
Sheng, and Fotai responded on August
17, 2009.

On August 19, 2009, Petitioners
submitted pre—preliminary
determination comments. Fotai
submitted rebuttal comments on August
21, 2009, API on August 24, 2009, and
the GOV on August 25, 2009.

Alignment of Final Countervailing Duty
Determination with Final Antidumping
Duty Determination

On April 20, 2009, the Department
initiated the CVD and AD investigations
of PRCBs from Vietnam. See Initiation
Notice and Polyethylene Retail Carrier
Bags From Indonesia, Taiwan, and the
Socialist Republic of Vietnam: Initiation
of Antidumping Duty Investigations, 74
FR 19049 (April 27, 2009). The CVD
investigation and the AD investigation
have the same scope with regard to the
merchandise covered.

On August 24, 2009, Petitioners
submitted a letter, in accordance with
section 705(a)(1) of the Act, requesting
alignment of the final CVD
determination with the final AD
determination of PRCBs from Vietnam.
Therefore, in accordance with section
705(a)(1) of the Act and 19 CFR
351.210(b)(4), we are aligning the final
CVD determination with the final AD
determination. Consequently, the final
CVD determination will be issued on
the same date as the final AD
determination, which is currently
scheduled to be issued no later than
January 11, 2010, unless postponed.?!

Scope Comments

As explained in the preamble to the
Department’s regulations, we set aside a
period of time in the Initiation Notice
for parties to raise issues regarding
product coverage, and encouraged all
parties to submit comments within 21
calendar days of publication of that
notice. See Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
27296, 27323 (May 19, 1997); and
Initiation Notice, 74 FR at 19065. No

1The calculated signature date is January 10,
2010, a Sunday. The next business day is January
11, 2010.
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such comments have been filed on the
record of either this investigation or the
companion AD investigation.

Scope of the Investigation

The scope of this investigation covers
polyethylene retail carrier bags, which
also may be referred to as t—shirt sacks,
merchandise bags, grocery bags, or
checkout bags. The subject merchandise
is defined as non—sealable sacks and
bags with handles (including
drawstrings), without zippers or integral
extruded closures, with or without
gussets, with or without printing, of
polyethylene film having a thickness no
greater than 0.035 inch (0.889 mm) and
no less than 0.00035 inch (0.00889 mm),
and with no length or width shorter
than 6 inches (15.24 cm) or longer than
40 inches (101.6 cm). The depth of the
bag may be shorter than 6 inches but not
longer than 40 inches (101.6 cm).

PRCBs are typically provided without
any consumer packaging and free of
charge by retail establishments, e.g.,
grocery, drug, convenience, department,
specialty retail, discount stores, and
restaurants to their customers to
package and carry their purchased
products. The scope of this investigation
excludes (1) polyethylene bags that are
not printed with logos or store names
and that are closeable with drawstrings
made of polyethylene film and (2)
polyethylene bags that are packed in
consumer packaging with printing that
refers to specific end—uses other than
packaging and carrying merchandise
from retail establishments, e.g., garbage
bags, lawn bags, trash—can liners.

Imports of merchandise included
within the scope of this investigation
are currently classifiable under
statistical category 3923.21.0085 of the
Harmonized Tariff Schedule of the
United States (HTSUS). This
subheading may also cover products
that are outside the scope of this
investigation. Furthermore, although the
HTSUS subheading is provided for
convenience and customs purposes, the
written description of the scope of this
investigation is dispositive.

Application of the CVD Law to Vietnam

This is the first CVD investigation of
exports from Vietnam. Vietnam has
been treated as a non—market economy
(NME) country in all past AD
investigations and administrative
reviews. See, e.g., Memorandum to
Faryar Shirzad, Assistant Secretary,
Import Administration, Antidumping
Duty Investigation of Certain Frozen
Fish Fillets from the Socialist Republic
of Vietnam - Determination of Market
Economy Status, November 8, 2002 (this
document is available online at http://

ia.ita.doc.gov/download/vietnam-nme-
status/vietnam-market-status-
determination.pdf); see also Uncovered
Innerspring Units from the Socialist
Republic of Vietnam: Notice of
Preliminary Determination of Sales at
Less Than Fair Value, 73 FR 45738,
45739 (August, 6, 2008), unchanged in
Uncovered Innerspring Units from the
Socialist Republic of Vietnam: Notice of
Final Determination of Sales at Less
Than Fair Value, 73 FR 62479 (October
21, 2008). In accordance with section
771(18)(C)(i) of the Act, any
determination that a country is an NME
country shall remain in effect until
revoked by the administering authority.
See, e.g., Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished,
From the People’s Republic of China:
Preliminary Results of 2001-2002
Administrative Review and Partial
Rescission of Review, 68 FR 7500, 7500
(February 14, 2003), unchanged in
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, from
the People’s Republic of China: Final
Results of 2001-2002 Administrative
Review and Partial Rescission of
Review, 68 FR 70488 (December 18,
2003).

According to the petition, there is no
statutory bar to applying countervailing
duties to imports from non—market
economy countries like Vietnam. See
the March 31, 2009 Petition. Citing
Georgetown Steel Corp. v. United States,
801 F.2d 1308 (Fed. Cir. 1986)
(Georgetown Steel), the petition argues
that the Court of Appeals for the Federal
Circuit affirmed the Department’s
discretion regarding application of the
countervailing duty law to NME
countries. Id.

Following its assessment of another
NME country, the People’s Republic of
China (the PRC), the Department, in its
final affirmative countervailing duty
determination on coated free sheet
paper from the PRC, determined that the
current nature of the Chinese economy
does not create obstacles to applying the
necessary criteria in the countervailing
duty law. See Memorandum to David M.
Spooner, Assistant Secretary, Import
Administration, Countervailing Duty
Investigation of Coated Free Sheet Paper
from the People’s Republic of China:
Whether the Analytical Elements of the
Georgetown Steel Holding are
Applicable to the PRC’s Present-day
Economy, March 29, 2007; Coated Free
Sheet Paper from the People’s Republic
of China: Final Affirmative
Countervailing Duty Determination, 72
FR 60645 (October 25, 2007) (CFS from
the PRC), and the accompanying Issues
and Decision Memorandum (CFS IDM)
at Comment 1; see also Circular Welded

Carbon Quality Steel Pipe from the
People’s Republic of China: Final
Affirmative Countervailing Duty
Determination and Final Affirmative
Determination of Critical
Circumstances, 73 FR 31966 (June 5,
2008) and accompanying Issues and
Decision Memorandum at Comment 1.

The petition argues that the
Vietnamese economy, like the PRC’s
economy, is substantially different from
the Soviet—style economy investigated
in Georgetown Steel and that the
Department should not have any special
difficulties in the identification and
valuation of subsidies involving a non—
market economy like Vietnam. See the
March 31, 2009 Petition. Finally, the
petition argues that Vietnam’s economy
significantly mirrors the PRC’s present-
day economy and is at least as different
from the Soviet—style economy at issue
in Georgetown Steel, as the PRC’s
economy was found to be in 2007. Id.

The petition also argues that
Vietnam’s accession to the World Trade
Organization (WTO) allows the
Department to apply countervailing
duties on imports from that country. Id.
The WTO Subsidies and Countervailing
Measures Agreement (SCM Agreement),
similar to U.S. law, permits the
imposition of countervailing duties on
subsidized imports from member
countries and nowhere exempts non—
market economy imports from being
subject to the provisions of the SCM
Agreement. As Vietnam agreed to the
SCM Agreement and other WTO
provisions on the use of subsidies, the
petition argues that Vietnam should be
subject to the same disciplines as all
other WTO members. Id.

Given the complex legal and policy
issues involved in determining whether
the CVD law should be applied to
Vietnam, the Department invited public
comment on this matter. See Initiation
Notice, 74 FR at 19067. The comments
we received are on file in the
Department’s CRU, and can be accessed
on the Web at http://ia.ita.doc.gov/ia-
highlights-and-news. Informed by those
comments and based on our assessment
of the differences between the
Vietnamese economy today and the
Soviet—style economies that were the
subject of Georgetown Steel, we
preliminarily determine that the
countervailing duty law can be applied
to imports from Vietnam. For a detailed
discussion of the Department’s research
and analysis, see Memorandum to
Ronald K. Lorentzen, Acting Assistant
Secretary, Import Administration,
“Countervailing Duty Investigation of
Polyethylene Retail Carrier Bags from
the Socialist Republic of Vietnam
Whether the CVD law is Applicable to



45814

Federal Register/Vol. 74, No. 171/Friday, September 4, 2009/ Notices

Vietnam’s Present Day Economy”
(August 28, 2009).

Date of Applicability of CVD Law to
Vietnam

We preliminarily determine that it is
appropriate and administratively
desirable to identify a uniform date from
which the Department will identify and
measure subsidies in Vietnam for
purposes of the CVD law, and have
adopted January 11, 2007, the date on
which Vietnam became a member of the
WTO, as that date. We have selected
this date because of the reforms in
Vietnam’s economy in the years leading
up to its WTO accession and the linkage
between those reforms and Vietnam’s
WTO membership. The changes in
Vietnam’s economy that were brought
about by those reforms permit the
Department to determine whether
countervailable subsidies were being
bestowed on Vietnamese producers. For
example, the GOV has created room for
private and foreign ownership in the
production system by encouraging
private entrepreneurship, liberalizing
the foreign investment regime, and
equitizing state—owned enterprises
(SOEs).

Additionally, Vietnam’s accession
agreement contemplates application of
the CVD law. While the accession
agreement itself would not preclude
application of the CVD law prior to the
date of accession, the Working Party
Report at Paragraph 255 regarding
benchmarks for measuring subsidies
and Vietnam’s assumption of
obligations with respect to subsidies
provides support for the notion that the
Vietnamese economy had reached the
stage where subsidies and disciplines
on subsidies (e.g., countervailing duties)
were meaningful. Accession of Vietnam:
Report of the Working Party on the
Accession of Viet Nam, WT/ACC/VNM/
48 (October 27, 2006).

Period of Investigation

The period for which we are
measuring subsidies, i.e., the period of
investigation (POI), is January 1, 2008
through December 31, 2008.

Subsidies Valuation Information
Allocation Period

The AUL period in this proceeding, as
described in 19 CFR 351.524(d)(2), is 11
years according to the U.S. Internal
Revenue Service’s 1977 Class Life Asset
Depreciation Range System for assets
used to manufacture PRCBs. No party in
this proceeding has disputed this
allocation period. There are no non—
recurring subsidy benefits in this
preliminary determination that exceed

0.5 percent of relevant sales, and thus
no benefits were allocated across the
AUL. See 19 CFR 351.524(b)(2).

Denominator and Attribution of
Subsidies

When selecting an appropriate
denominator for use in calculating the
ad valorem countervailable subsidy rate,
the Department considered the basis for
the approval of benefits under each
program at issue. For example, export
subsidies are attributed only to products
exported and export sales are used as
the denominator, see 19 CFR
351.525(b)(2); while domestic subsidies
are attributed to the total sales of all
products of each respondent and total
sales are used as the denominator in our
calculations. See 19 CFR 351.525(b)(3).
All three respondents reported that they
had no cross—owned affiliates that
received subsidies and no trading
companies involved in sales
transactions; therefore, we are using
only respondents’ own sales figures as
denominators. Id.

API acts solely as a processor on
behalf of its U.S. parent. Its sales
revenue consists solely of conversion
fees paid by the parent. It reported,
however, the value of the merchandise
that is reported to U.S. Customs and
Border Protection (CBP) when the
merchandise is entered into the United
States as the value to be used as the
denominator for all subsidy
calculations. This constructed sales
value includes the conversion fees plus
the value of the materials converted.

We preliminarily determine that API’s
sales revenue figure (i.e., its conversion
fees) should be used as the denominator
for subsidy calculations. This figure is
the income value from its financial
statements and its tax return. It is the
basis used by API to claim the income
tax preferences described below. The
value of the merchandise, by contrast,
represents the income of API’s U.S.
parent. Furthermore, we note that API
did not adequately address why such an
adjustment is warranted in this case and
whether the facts in this case meet the
criteria for the Department to consider
such an adjustment set forth in Ball
Bearings and Parts Thereof From
Thailand; Final Results of
Countervailing Duty Administrative
Review, 57 FR 26646, 26647 (June 15,
1992), and in CFS IDM at Comment 21.

Discount Rate for Allocation

As noted above, there are no non—
recurring subsidy benefits in this
preliminary determination that exceed
0.5 percent of relevant sales, and thus
no benefits were allocated across the
AUL. As such, discount rates were not

required for this preliminary
determination.

Interest Rate Benchmarks

Section 771(5)(E)(ii) of the Act
explains that the benefit for loans is the
“difference between the amount the
recipient of the loan pays on the loan
and the amount the recipient would pay
on a comparable commercial loan that
the recipient could actually obtain on
the market,” indicating that a
benchmark must be a market-based rate.
Normally, the Department uses
comparable commercial loans reported
by the company for benchmarking
purposes. 19 CFR 351.505(a)(3)(i). If the
firm does not receive any comparable
commercial loans during the relevant
periods, the Department’s regulations
provide that we “may use a national
average interest rate for comparable
commercial loans.” 19 CFR
351.505(a)(3)(ii). The Department,
however, has determined that loans
provided by Vietnamese banks reflect
significant government intervention in
the banking sector and do not reflect
rates that would be found in a
functioning market. See Memorandum
to Ronald K. Lorentzen, Acting
Assistant Secretary, Import
Administration, “Countervailing Duty
Investigation of Polyethylene Retail
Carrier Bags from the Socialist Republic
of Vietnam A Review of Vietnam’s
Banking Sector”” (August 28, 2009)
(Vietnam Banking Memorandum). Thus,
the benchmarks that are described
under 19 CFR 351.505(a)(3) are not
appropriate. The Department is,
therefore, preliminarily determining
that it must use an external, market—
based benchmark interest rate.

For loans denominated in Vietnamese
dong, we are calculating the external
benchmark following, where
appropriate, the regression—based
methodology first developed in the CVD
investigation of Coated Free Sheet Paper
from the PRC, and updated in several
subsequent PRC investigations, most
recently Citric Acid. See CFS IDM at
“Benchmarks” section, and Citric Acid
and Certain Citrate Salts From the
People’s Republic of China: Final
Affirmative Countervailing Duty
Determination, 74 FR 16836 (April 13,
2009) and accompanying Issues and
Decision Memorandum at ‘“‘Benchmarks
and Discount Rates” section. This
methodology bases the benchmark
interest rate on the inflation—adjusted
interest rates of countries with per
capita gross national incomes (GNIs)
similar to Vietnam’s, and takes into
account a key factor involved in interest
rate formation, that of the quality of a
country’s institutions, which is not
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directly tied to the state—imposed
distortions in the banking sector
discussed in the Vietnam Banking
Memorandum.

Following the methodology
developed in the PRC investigations, we
first identified the countries most
similar to Vietnam in terms of GNI,
based on the World Bank’s classification
of countries as low income, lower—
middle income, upper-middle income,
and high income. Vietnam, with a per
capita GNI of $890, is near the upper
boundary of the low income category
(and the lower boundary of the lower—
middle income category), which the
World Bank established as $975 during
the POI However, data are not currently
available for many of the countries in
the low income “‘basket.” See
Memorandum to Mark Hoadley,
Program Manager, AD/CVD Operations,
Office 6, “Countervailing Duty
Investigation of Polyethylene Retail
Carrier Bags (PRCBs) from the Socialist
Republic of Vietnam: Preliminary
Determination Loan Benchmark
Analysis” (August 28, 2009) (Loan
Benchmark Memorandum). Moreover,
several of the countries in the basket
appear to be involved in crises that
would preclude a functional internal
lending system. These factors suggest
that the low income basket of countries
cannot serve as the basis of a benchmark
interest rate. Thus, we are preliminarily
determining to use the lower—middle
income basket of countries as the basis
of our regression analysis.

With the following exceptions, we
have used the interest and inflation
rates reported in the International
Financial Statistics (IFS), collected by
the International Monetary Fund, for the
countries identified as “lower—middle
income” by the World Bank. First, we
did not include those economies the
Department considered to be non—
market economies for any part of the
years in question: the PRC, Armenia,
Azerbaijan, Belarus, Georgia, Moldova,
and Turkmenistan. Second, the pool
necessarily excludes any country that
did not report both lending and
inflation rates for the IFS for the
relevant years, since our calculation
requires both lending and inflation rates
for each country considered in the
regression analysis (i.e., we deduct
inflation from nominal lending rates to
derive real rates). Third, Jordan reported
a deposit rate, not a lending rate; and
the rates reported by Ecuador and Timor
L’Este are dollar-denominated rates.
Therefore, the rates for these three
countries have been excluded. Finally,
for each year the Department calculated
an inflation—adjusted short—term
benchmark rate, we have also excluded

any countries with aberrational or
negative real interest rates for the year
in question.

With the interest rates remaining,
adjusted for inflation, we performed the
regression analysis and calculated
short-term interest rates, exclusive of
inflation, for the years the Vietnamese
dong loans were disbursed. See Loan
Benchmark Memorandum. We did not
need to calculate long—term Vietnamese
dong benchmark rates.

For loans denominated in U.S.
dollars, we are again choosing to follow
the methodology developed over a
number of successive PRC
investigations. Specifically, for U.S.
dollar loans, the Department used as a
benchmark the one-year dollar interest
rates for the London Interbank Offering
Rate (LIBOR), plus the average spread
between LIBOR and the one-year
corporate bond rates for companies with
a BB rating. For long—term U.S. dollar
loans, we added the spread between
one-year and 5-year and 10-year BB
bond rates in order to calculate 5-year
and 10-year dollar benchmark rates. Id.

Land Benchmark

Section 351.511(a)(2) of the
Department’s regulations sets forth the
basis for identifying comparative
benchmarks for determining whether a
government good or service is provided
for less than adequate remuneration
(LTAR). These potential benchmarks are
listed in hierarchical order by
preference: (1) market prices from actual
transactions within the country under
investigation; (2) world market prices
that would be available to purchasers in
the country under investigation; or (3)
an assessment of whether the
government price is consistent with
market principles. As explained in
detail in a separate memorandum, the
Department cannot rely on the use of so
called “first-tier” and ‘“‘second-tier
benchmarks” to assess the benefits from
the provision of land at LTAR in
Vietnam, and we have also
preliminarily determined that the
purchase of land—use rights in Vietnam
is not conducted in accordance with
market principles. See Memorandum to
Ronald K. Lorentzen, Acting Assistant
Secretary, Import Administration,
“Countervailing Duty Investigation of
Polyethylene Retail Carrier Bags from
the Socialist Republic of Vietnam Land
Markets in Vietnam” (August 28, 2009).

Given these findings, we looked for an
appropriate basis to determine the
extent to which land-use rights are
provided for less than adequate
remuneration. Consistent with our PRC
investigations in which land has been
an issue, we have preliminarily

determined that this analysis is best
achieved by comparing prices for land—
use rights in Vietnam with comparable
market-based prices in a country at a
comparable level of economic
development that is within the
geographic vicinity of Vietnam. In the
PRC investigations, we concluded that
the most appropriate benchmark for
respondents’ land—use rights were sales
of certain industrial land plots in
industrial estates, parks, and zones in
Thailand. We relied on prices from a
real estate market report on Asian
industrial property that was prepared
outside the context of any Department
proceeding by an independent and
internationally recognized real estate
agency with a long—established presence
in Asia. In relying on a land benchmark
from Thailand, we noted that the PRC
and Thailand had similar levels of per
capita GNI and that population density
in the PRC and Thailand are roughly
comparable. Additionally, we noted that
producers consider a number of
markets, including Thailand, as options
for diversifying production bases in
Asia beyond the PRC. Therefore, we
concluded, the same producers may
compare prices across borders when
deciding what land to buy. We cited to
a number of sources which named
Thailand as an alternative production
base to the PRC.

For this investigation, we have
obtained two additional sets of
information from the same independent
and internationally recognized real
estate agency: The latest Asian
Industrial Property Market Flash
(AIPMF), an updated version of the
same report relied on in the PRC
investigations, which includes
industrial land rental values for plots in
industrial estates, parks, and zones in
Thailand, the Philippines, and other
Asian countries; and, an unpublished
report that includes industrial land
rental values for plots in industrial
estates, parks, and zones in several
Indian cites. We are placing both the
AIPMF, which is available on the
internet, and the unpublished Indian
report on the record of this
investigation. See Memorandum to
Mark Hoadley, Program Manager, AD/
CVD Operations, Office 6,
“Countervailing Duty Investigation of
Polyethylene Retail Carrier Bags
(PRCBs) from the Socialist Republic of
Vietnam: Preliminary Determination
Land Benchmark Analysis” (August 28,
2009) (Land Benchmark Memorandum).
In evaluating which of these locations is
most appropriate to use as the source of
the benchmark, we have focused on per
capita GNI, considering population
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density as well (following the PRC
precedent described above).

Based on our analysis, we
preliminarily determine that a simple
average of all rental rates for industrial
property in the cities of Pune and
Bangalore in India provides the closest
match among options on the record to
Vietnam in terms of per capita GNI and
population density. The per capita GNI
of India is $1,070, compared to $890 for
Vietnam, while the per capita GNI for
the Philippines and Thailand is $1,890
and $2,840, respectively (the AIPMF
includes data for other Asian nations,
all with even higher incomes; e.g.,
Singapore). While the Philippines is a
closer match in terms of population
density with 285 people per square
kilometer (psk) compared to Vietnam’s
253 people psk, India is still close with
344 people psk. At the metropolitan
level, Pune and Bangalore have an
average population density of 7,791 psk
compared to 8,805 psk for Ho Chi Minh
City (all three respondents are located in
Ho Chi Minh City or adjacent towns).
The other cities analyzed in the Indian
report have population densities much
higher than Ho Chi Minh City. The
calculated average of the rates for Pune
and Bangalore is $6.088 per square
meter per month. See Land Benchmark
Memorandum.

Analysis of Programs

Based upon our analysis of the
petition and the responses to our
questionnaires, we

determine the following:

I. Programs Preliminarily Determined to
Be Countervailable

A. Preferential Lending for the Plastics
Industry

According to the petition, the GOV
directs preferential lending to plastic
producers through the Vietnam
Development Bank (VDB) and state—
owned commercial banks (SOCBs). The
petition claims this allegation is evident
from the GOV’s “‘plastics plan,” a five-
year plan for the plastics industry
subsequently provided by the GOV as
Exhibit 15 of its July 8, 2009
questionnaire response, and other
official documentation and press
reports. See the March 31, 2009 Petition
at 78.

The GOV states there is no policy for
the provision of preferential lending to
plastic producers. See the GOV’s July 8,
2009 questionnaire response at I1-27.
According to the GOV, five-year plans
are not “self-executing.” Id. at II-11.
Instead, there must be separate, distinct
policies creating preferences or
subsidies designed to meet the goals of
five-year plans. For example, according
to the GOV, the plastics plan states only

four specific programs available to
plastic producers: exemptions for land
rent, R&D subsidies, trade promotion
funds, and loans from the VDB. Thus,
the GOV argues, if there were a policy
to provide preferential lending to plastic
producers through SOCBs, it would be
explicit, and specified within the
plastics plan or other document issued
by the administering agency. See the
GOV’s August 17, 2009 questionnaire
response at 23. In that regard, the GOV
claims that the plastic plan’s reference
to “preferential credit capital,”
discussed below, refers only to loans
and other financing from the VDB.2 Id.
at 24. The GOV also emphasizes that its
influence on SOCBs was removed
through a series of measures beginning
in 1997. See the GOV’s July 8, 2009
questionnaire response at I1I-17.

We preliminarily determine that
lending from SOCBs (including joint—
stock commercial banks that are owned
by government entities such as other
state—owned banks or SOEs) to Chin
Sheng and Fotai confers a
countervailable subsidy. (API did not
receive any loans from banks in
Vietnam). The central five-year plan for
2006-2010 identifies the “plastics
industry” among 14 “major tasks” in the
economic development section of the
plan, and specifically states the goal of
satisfying demand for ““plastic
packages” for “daily life.”” Exhibit 10 of
the July 8, 2009 GOV submission (FYP)
at 81. Plastic products are also
discussed in other sections of the FYP.
For example, within the regional
development section of the FYP, the
plan provides for a “focus” on the
development of “key processing
industries,” such as plastics, among
several others, in the “southeastern
region,” which is where all three
respondents are located. FYP at 122.

The GOV also issued a five-year plan
explicitly for the plastics industry.
Exhibit 15 of the July 8, 2009 GOV
submission (Plastics Plan). According to
the GOV, the Plastics Plan was prepared
by the same agencies that prepared the
FYP, and elements of the Plastics Plan
were included in the FYP.3 The Plastics
Plan enumerates several types of
assistance that should be made available
for the development of the plastics
industry, or segments within that
industry, including preferential credit
capital. Article 2 of the Plastics Plan
states that the GOV’s “preferential credit

2 As noted above, the GOV acknowledges there is
preferential lending from the VDB, a state-owned
policy bank, which does not lend to the three
respondents.

3The Plastics Plan was issued nearly a year and
a half before the FYP. Both documents cover
planning and development until 2010.

capital shall be concentrated on
investment projects in support of the
industry’s development . . . .” Plastics
Plan at 18. The Plastics Plan also
requires the State Bank of Vietnam
(SBV), which is the central bank of
Vietnam, to coordinate with the GOV’s
principal planning agency and other
government agencies ‘‘in supporting
enterprises in the implementation of the
approved planning.” Id.

The 2007 annual report of
Vietcombank, an SOCB that provided
Vietnam dong loans outstanding during
the POI in this investigation, states that
it “arranged and financed for many state
important projects” during 2007,
indicating a goal of lending to targeted
or encouraged projects. Exhibit 21 of the
August 17, 2009 GOV submission at 4.
A directive from the SBV, effective in
the POI, “requires credit institutions

. . to continue increasing credit
extension for national key projects . . .
.”” See Directive No. 05/2008/CT—
NHNN, October 9, 2008, attached to
Memorandum to the File, “Additional
Documents Regarding Preferential
Lending Allegation,” August 28, 2009
(Lending Documents Memorandum). A
questionnaire issued by the SBV, also in
the POI, requests that commercial banks
report information on interest rates
charged to different categories of
customers, including “preferential
subjects under the bank’s policy.” See
Document No. 10080/NHNN-CSTT,
November 13, 2008, attached to Lending
Documents Memorandum. Finally, a
news bulletin posted on the SBV’s
website during the POI discusses the
progress of SOCBs in reducing interest
rates to ‘“priority policy—based
sectors,”4 thus appearing to
acknowledge the existence of
preferential policy—based lending. See
“News & Event: Commercial banks join
in massive reduction of lending rate,”
September 24, 2008, attached to
Lending Documents Memorandum.

Therefore, the Department finds that
the merchandise under investigation is
part of a state targeted, or encouraged,
industry or project, and that there is
evidence that loans from SOCBs are a
designated means for developing that
industry or project. While there may be
no single policy document directing
preferential lending to plastic producers
from SOCBs, when all of the documents
described above are evaluated together,
it is the Department’s preliminary

4 Another document singles out the steel industry
for debt restructuring and requests that banks
approve new loans to that industry, thus providing
evidence that the SBV promotes specific industries.
Document No. 11170/NHNN-TD, December 24,
2008, attached to Lending Documents
Memorandum.
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determination that SOCBs are part of the
GOV framework to provide lending to
targeted industries in the economy and
that the plastics industry (which
explicitly includes products like PRCBs
as priority products) is one of the major
targeted industries. Likewise, while the
GOV argues that commercial banks have
autonomy and are free from government
interference, the record indicates that,
in practice, SOCBs implement the goals
of the state planning documents.

Finally, despite the GOV’s claim, the
fact that there may be subsidies
enumerated in the plastics plan cannot
be construed as proof of the non—
existence of any other means of
development. Such an interpretation
fails to explain the purpose of the
document beyond the four subsidy
programs,® and, in our view, one of the
four enumerated programs includes the
provision of preferential credit capital
through more than just the VDB. The
plan includes no language linking the
reference to “preferential credit capital”
to the VDB, and does not even imply
that the use of “preferential credit
capital” is limited to funds from the
VDB. The VDB is only mentioned once
as one of several GOV agencies that are
instructed to advance the goals of the
plan through their coordinated efforts.
As discussed above, other evidence on
the record indicates that SOCBs are
required to provide credit to priority
industries and activities.

In addition to being a subsidy specific
to the plastics industry, pursuant to
section 771(5A)(D)(i) of the Act, loans
from SOCBs, which we determine are
public entities, constitute financial
contributions from the GOV pursuant to
section 771(5)(D)(i) of the Act. See also
771(5)(B)(i) of the Act. Information
provided by the GOV in its August 17,
2009 questionnaire response indicates
that two SOCBs that lent to respondents
are public entities given that they are
almost entirely owned by the GOV:
Vietcombank and the Bank for
Investment and Development of
Vietnam (BIDV).6 The August 17, 2009
questionnaire response indicates a third
bank involved in this investigation,
Indovina Bank Ltd. (Indovina), is also a
public entity. Indovina is a joint venture

5We note in this regard that the record indicates
at least two other GOV efforts to implement the
goals of the plastics plan that are not explicitly
mentioned in the plastics plan: 1) Chin Sheng
received tax preferences, as discussed below,
because, apparently, of its production of plastics;
and, 2) the GOV’s tariff schedule applies zero rates
to imports of basic plastic raw materials
(polyethylene and polypropylene) and plastic
processing equipment.

6 According to the GOV, there are five SOCBs:
Vietcombank, BIDV, Vietin Bank, Agribank, and
Mekong Housing and Commercial Bank.

between Vietin Bank (Vietin), another
one of the five SOCBs in Vietnam, and
Cathay United Bank, a Taiwanese bank.
Vietin owns 50 percent of Indovina. It
is the Department’s position that it is
not necessary to conduct further
analysis to determine whether an SOCB
(or any state—owned non—bank
enterprise) is a public entity if the
government is a majority owner. For
Indovina, we note that under the Law of
Credit Institutions, December 12, 1997,
provided by the GOV as Exhibit 7 of its
July 8, 2009 questionnaire response, the
chairman and other members of the
managing board including the general
director of the bank must be approved
by the SBV. In addition, there are
conditions within Indovina’s Articles of
Association which provide the GOV
with an apparent upper hand in any
dispute between the two partners. See
Exhibit S1-25 of the GOV’s August 17,
2009 questionnaire response. (The
Articles of Association is a proprietary
document, therefore, the exact terms
may not be publically disclosed.) Based
on either of these two factors, the GOV
is the dominant partner or shareholder.
Therefore, we preliminarily determine
that Indovina is a public entity.

Finally, this program provides
benefits to the recipients equal to the
difference between what the recipients
paid on loans from SOCBs and the
amount they would have paid on
comparable commercial loans, pursuant
to section 771(5)(E)(ii) of the Act. Only
Fotai and Chin Sheng received loans
from the GOV SOCBs that were
outstanding during the POI. In
determining the amount these
companies would have paid on
comparable commercial loans, we
employed the interest rate benchmarks
discussed above. We then divided the
benefits by each company’s total sales.
On this basis, we preliminarily
determine the CVD subsidy to be 1.18
percent ad valorem for Chin Sheng and
0.21 percent ad valorem for Fotai.

B. Land Rent Exemption for
Manufacturers of Plastic Products

According to the petition, the GOV
owns all land in Vietnam and uses this
land ownership to further its industrial
and economic policies. See June 25,
2009 New Subsidy Allegations at 2. In
addition, the petition claims the Plastics
Plan, discussed above in the context of
preferential lending, exempts
companies that invest in “key
programs” from paying rent for land.
According to the GOV, the “mandatory
respondents did not enjoy any reduction
or exemption from the payment of the
amounts applicable to their sub—leases
or, in the case of Fotai, lease.” GOV’s

August 10, 2009 questionnaire response
at 14.

We preliminarily determine that one
tract of land leased by Fotai is
countervailable. API and Chin Sheng
lease their land from private companies,
who in turn lease their land from the
GOV.” Fotai leases two tracts from
private companies and a third tract from
the Binh Duong provincial government.
According to Fotai’s submission, the
tract leased from the provincial
government was previously exempt
from lease fees in its entirety,
apparently under a now terminated land
law that provided an exemption for
certain projects.8 The exemption
expired for all but that fraction used for
office space, and, under the superseding
land law, a new lease rate was
negotiated in 2006. In May 2007, the
agreement was amended by the
province to provide a 30-year extension
of the terms of the lease.

According to a decree implementing
the new land law, Decree No. 142/2005/
ND-CP, November 14, 2005, Exhibit
NSA1-7 of the GOV’s August 10, 2009
questionnaire response, land rent shall
be reduced under several specific
circumstances enumerated in the law,
and also where the Prime Minister
determines it is appropriate to do so
based on the recommendations of
agency heads and provincial and
municipal governments. Id. at Article
15. The GOV’s plastics plan, in turn,
provides that “key programs . . . and
projects relocated out of cities are all
entitled to enjoy the localities’
preferential regimes on land rent
exemption.” Plastics Plan at Article 2.

The plan then briefly describes three
key programs (Plastics Plan at Article 2),
and expands these three programs in a
list of nine investment fields in an
appendix. Fotai would appear to qualify
under one or more of the three programs
and nine fields. Moreover, Binh Duong
province, is one of three “concentrated
plastic industry zones” specifically
directed in the plastics plan to relocate
plastic factories from inner cities into
“industrial parks or clusters.”®

7 To be precise, except for the transaction
involving Fotai and Binh Duong province, the
respondents sublease land from other private
companies that have leased the land use rights from
the GOV. The Department could not find any
evidence that the companies involved in these
sublease transactions with the respondents are
government entities or SOEs. We intend to gather
additional information regarding the lease
agreements between the GOV and the private
parties from whom the respondents sublease their
land in supplemental questionnaires.

8 Fotai’s documents reference Decision No. 189/
2000/QD-BTC, November 24, 2000.

9 Advance is also located in Binh Duong
province. Chin Sheng is located in Ho Chi Minh

Continued
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Thus, we preliminarily determine that
Fotai’s land rented from Binh Duong
province was provided by the province
pursuant to Fotai’s production of
plastics as referenced under the Plastics
Plan. While the rate readjustment took
place in 2006, before the January 11,
2007 cut—off date, discussed above
under the ‘“Date of Applicability of CVD
Law to Vietnam” section, the
Department finds that the May 2007
amendment to the agreement, which
changed its material terms by extending
its duration to 30 years, constitutes a
new subsidy provided after the cut—off
date, which is countervailable.

We preliminarily determine that the
provision of land to manufacturers of
plastic products is specific to the
plastics industry, pursuant to section
771(5A)(D)(i) of the Act. We also
preliminarily determine there is a
financial contribution under section
771(5)(D)(iii) of the Act because the
rented land use rights constitute the
provision of a good or service. We
preliminarily determine that a benefit
exists under 19 CFR 351.511(a) to the
extent that these rights were provided
for LTAR. In order to calculate the
benefit, we first multiplied the
benchmark land rental rate, discussed
above under the “Land Benchmark”
section, by the total area of Fotai’s tract
at issue. We then deducted the rental fee
paid by Fotai during the POI to derive
the total benefit. We then divided the
total benefit by Fotai’s total sales to
calculate a countervailable subsidy rate
of 3.86 percent ad valorem for Fotai.

C. Corporate Income Tax Exemptions
and Reductions

The petition alleged Income Tax
Preferences for Foreign Invested
Enterprises (FIEs). In the June 25, 2009
new subsidy allegations, Petitioners
alleged a similar program of Discounted
Corporate Income Taxes for Industrial
Zone Enterprises.

We preliminarily determine that API
was eligible for countervailable income
tax preferences under the Discounted
Corporate Income Taxes for Industrial
Zone Enterprises program, but received
no benefit during the POL.

We preliminarily determine that Fotai
received countervailable income tax
preferences under the Income Tax
Preferences for FIEs program. Such
preferences are specific under section
771(5A)(D)(i) of the Act because they are
limited as a matter of law to a group of
enterprises, FIEs. The preferences are
financial contributions in the form of
revenue foregone by the government
under section 771(5)(D)(ii) of the Act,

City, another one of the three >zones> referred to
in the plastics plan.

and provide a benefit to Fotai pursuant
to 19 CFR 351.509(a)(1) in the amount
of tax savings. Specifically, Fotai
benefited from a reduction in the
standard corporate income tax rate for
the tax return filed during the POI (its
income tax rate under the program will
change in subsequent years). To
calculate the amount of the benefit,

we divided Fotai’s tax savings by its
total sales. On this basis, we
preliminarily determine a
countervailable subsidy rate of 0.17
percent ad valorem for Fotai.

Chin Sheng also benefited from a
corporate income tax rate reduction for
the tax return filed during the POI. Chin
Sheng also enjoyed an exemption at the
same time, further reducing its effective
rate. We preliminarily determine that
Chin Sheng received this reduction and
exemption under a program for new
investment projects and relocated
businesses. While such a program was
not alleged in the petition or in the new
subsidy allegations, 19 CFR 351.311(b)
allows the Department to investigate a
possible countervailable subsidy
discovered during a proceeding.
According to Chin Sheng’s August 10,
2009 questionnaire response at page 6,
the company received its “incentive
tax” rate because of its status as a
“business establishment newly set up
under investment projects.” Chin Sheng
also references an April 2007
memorandum it received from the Tax
Department, Exhibit 7 of the August 10,
2009 questionnaire response, that
discusses its tax treatment. The
memorandum refers to Circular 128/
2003/TT-BTC, December 22, 2003
(Circular 128), a document not
submitted or discussed by the GOV, but
which appears to be a terminated tax
law for domestic enterprises. Chin
Sheng refers to section E.III.1.1 of the
circular. However, there is no section
E.II1.1.1. Presumably, Chin Sheng
intended to cite section F.II1.1.1, which
provides rate reductions and
exemptions for “business
establishments newly set up under
investment projects and relocated
business establishments.”

We preliminarily determine that the
tax reduction and exemption provided
to Chin Sheng under this program are
specific to a group of enterprises,
“business establishments newly set up
under investment projects and relocated
business establishments,” under section
771(5A)(D)(i) of the Act. The income tax
reduction and exemption are financial
contributions in the form of revenue
forgone by the government under
section 771(5)(D)(ii) of the Act, and
provide a benefit to Chin Sheng
pursuant to 19 CFR 351.509(a)(1) in the

amount of tax savings. To calculate the
amount of the benefit, we divided Chin
Sheng’s tax savings by its total sales. On
this basis, we preliminarily determine a
countervailable subsidy rate of 0.51
percent ad valorem for Chin Sheng.

D. Import Duty Exemptions for Raw
Materials

According to the petition and the June
25, 2009 new subsidy allegations,
companies in Vietnam are entitled to
exemptions from import duties on raw
materials if they are FIEs or located in
industrial zones. While both API and
Fotai are in fact exempt from paying
duties on imported raw materials, their
exemptions stem from Article 16 of the
Law on Import Tax and Export Tax, Law
No. 45/2005/QH-11, June 14, 2005,
included as Exhibit 43 of the GOV’s July
8, 2009 questionnaire response. Article
16 states that “§g§oods imported for
processing for a foreign party which are
then exported” are exempt from import
duties. Thus, according to respondents,
their exemptions are not contingent on
either FIE status or location in industrial
zones,10

Despite this incorrect identification of
the nature of the program, such
exemptions can still constitute
countervailable export subsidies “to the
extent that the §Department§
determines that the amount of the
remission or drawback exceeds the
amount of import charges on imported
inputs that are consumed in the
production of the exported product,
making normal allowances for waste”
under 19 CFR 351.519(a)(1)(i). Thus, we
preliminarily determine that API
received countervailable benefits under
this program to the extent it imported
materials not consumed in exported
products. Such materials were
identified by API in its July 8, 2009
questionnaire response. Such
exemptions are specific as export
subsidies in accordance with section
771(5A)(A) and (B) of the Act because
they are contingent upon export
performance. Furthermore, such
exemptions provide a financial
contribution in the form of revenue
forgone under 771(5)(D)(ii) of the Act.
To calculate the amount of the benefit,
we summed the amount of duties saved
on materials imported but not
consumed in exported products, and
divided the sum by API's export sales.
On this basis, we preliminarily
determine a rate of 0.20 percent ad
valorem.

10 According to the GOV, the FIE exemption
program was part of a terminated law. Also
according to the GOV, there is no exemption
program for industrial zones.
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As noted, Fotai also had imports of
materials under this program, but it is
unclear whether all of these materials
were consumed in the exported
products. We intend to gather clarifying
information after this preliminary
determination. Chin Sheng reported that
its imports are subject to a zero rate
under the normal tariff schedule, and,
therefore, it did not benefit from the
program. Chin Sheng’s claims are
consistent with the 2005 Tariff Schedule
for Vietnam, the latest the Department
was able to locate in English. However,
the Department intends to gather more
information regarding how the GOV
establishes and verifies which goods are
consumed in the production of exported
products and how it reconciles imports
and exports under these exemptions.
Because the exemptions received by API
and Fotai were not linked to FIE status
or industrial zone location, the GOV
provided limited information in its
questionnaire responses concerning
these exemptions.

II. Programs Preliminarily Determined to
Be Not Countervailable

VAT Exemptions for Equipment for FIEs

In the June 25, 2009 new subsidy
allegations, Petitioners claim FIEs are
exempt from paying VAT on imported
equipment. We preliminarily determine
that this program is not countervailable
because a benefit is not provided under
the program.

Under the VAT system described by
the GOV and company respondents,
absent an exemption, a company would
normally pay VAT to suppliers on
purchases. In turn, the company collects
VAT from its customer along with the
sales price. The VAT paid by the
company to suppliers on purchased
equipment is called “input” VAT, while
the VAT the company collects from the
customer is called “output” VAT. The
company periodically submits a VAT
report to the GOV that reconciles the
two VAT amounts, and passes forward
to the government only the amount by
which output VAT exceeds input VAT.
Conversely, if input VAT exceeds
output VAT, the government refunds
the difference to the company. Thus,
with or without the exemption, the
company merely passes forward VAT
collected from its customer (or receives
a refund); it is the final consumer, not
the producer, who actually incurs the
VAT owed to the government.

The Department has examined similar
VAT exemptions and rebates in past
proceedings and has determined that
the amount of exempted or rebated VAT
was, in itself, not countervailable within
the meaning of 19 CFR 351.510 and 19

CFR 351.517. The Department has
further determined in these prior cases
that exempting the tax at the time of
importation, rather than recovering the
tax at the time of reconciliation,
conferred no benefit because of the short
time difference between the two events.
See, e.g., Final Affirmative
Countervailing Duty Determination:
Certain Hot-Rolled Carbon Steel Flat
Products From Thailand, 66 FR 50410
(October 3, 2001) and accompanying
Issues and Decision Memorandum at
“VAT Exemptions Under the
Investment Promotion Act,” and Final
Affirmative Countervailing Duty
Determination: Dynamic Random
Access Memory “DRAM”
Semiconductors from the Republic of
Korea, 68 FR 37122 (June 23, 2003) and
accompanying Issues and Decision
Memorandum at ‘“‘Exemption of VAT on
Imports Used for Bonded Factories
under Construction.” Therefore, based
on the respondents’ description of the
program, we preliminarily determine
the respondents did not benefit from a
VAT exemption for equipment.

III. Programs Preliminarily Determined
to Be Terminated

Export Bonus Program

The GOV submitted documents,
specifically Decision No. 1042/QD-
BTM, June 29, 2007, Exhibit 39 of the
GOV’s July 8, 2009 questionnaire
response, demonstrating this program
was terminated effective June 29, 2007.
The GOV also stated the last bonuses
were granted in 2006 based on exports
in 2005. Thus, we preliminarily
determine, in accordance with 19 CFR
351.526, that the program was
terminated and the last benefits
disbursed before the POI of this
investigation.

IV. Programs Preliminarily Determined
to Be Not Used by Respondents

A. Government Provision of Water for
LTAR in Industrial Zones

The petition claims occupants of
industrial zones are offered special rates
on water. API provided all of its water
invoices for the POI along with a water
rate schedule for the area outside its
industrial zone. The rates on the
invoices were identical to the rates on
the schedule. Chin Sheng also provided
POl invoices. The rates on its invoices
are identical to the rate stated by the
GOV in its August 10, 2009
questionnaire response. Fotai claimed
not to have used water in its industrial
zone location, which was not
operational during the POI. The GOV
stated that the rates paid in all
industrial zones in which the three

respondents have facilities are identical
to the rates charged in the surrounding
regions. Therefore, because there is no
evidence of preferential pricing, we
preliminarily determine that this
program is not used.

B. Preferential Lending for Exporters

C. Export Promotion Program

D. New Product Development Program
E. Income Tax Preferences for Exporters

F. Income Tax Preferences for FIEs
Operating in Encouraged Industries

G. Import Tax Exemptions for FIEs
Using Imported Goods to Create Fixed
Assets

H. Import Tax Exemptions for FIEs
Importing Raw Materials

L Provision of Land Use Rights in
Industrial Zones For LTAR

J. Land Rent Reduction or Exemption for
FIEs

K. Exemption of Import Duties on
Importation of Fixed Assets for
Industrial Zone Enterprises

According to the petition and the June
25, 2009 new subsidy allegations,
companies in Vietnam are entitled to
exemptions from import duties for
equipment if they are FIEs or located in
industrial zones. API and Fotai reported
they are eligible for such exemptions
because of their location in industrial
zones. API also reported it is eligible for
such exemptions because, under a now
terminated law, it exports more than 80
percent of its sales; its preference
apparently surviving under a
grandfathering or transition clause. Chin
Sheng reported it did not participate in
any program providing duty exemptions
for imported equipment.

After applying the “cut—off” date
discussed above under the “Date of
Applicability of CVD Law to Vietnam”
section, we preliminarily determine
Fotai had no equipment import
exemptions after the cut—off date. API
had no equipment import exemptions
during the POI and its equipment
import exemptions prior to the POI were
not greater than 0.5 percent of relevant
sales. Therefore, benefits for these
imports were expensed prior to the POI
in accordance with 19 CFR
351.524(b)(2).
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L. Exemption of Import Duties for
Imported Raw Materials for Industrial
Zone Enterprises

M. Accelerated Depreciation for
Companies in Encouraged Industries
and Industrial Zones

N. Losses Carried Forward for
Companies in Encouraged Industries
and Industrial Zones

Verification

In accordance with section 782(i)(1) of
the Act, we intend to verify the
information submitted by the GOV and
the company respondents prior to
making our final determination.

Suspension of Liquidation

In accordance with section
703(d)(1)(A)(i) of the Act, we calculated
an individual rate for each producer/
exporter of the subject merchandise. We
preliminarily determine the total
estimated net countervailable subsidy
rates to be:

Exporter/Manufacturer Net Subsidy Rate

Advance Polybag Co.,

Ltd. oo 0.20% (de minimis)
Chin Sheng Company,

Ltd. oo 1.69%
Fotai Vietnam Enter-

prise COrp. .....ccoceeeuee. 4.24%
All Others 2.97%

Sections 703(d) and 705(c)(5)(A) of
the Act state that, for companies not
investigated, we will determine an all
others rate by weighting the individual
company subsidy rate of each of the
companies investigated by each
company’s exports of subject
merchandise to the United States,
excluding any zero and de minimis rates
and any rates based solely on the facts
available.1? In this investigation, Chin
Sheng and Fotai’s rates meet the criteria
for the all others rate. Notwithstanding
the language of section 705(c)(1)(B)(i)(I)
of the Act, we have not calculated the
all others rate by weight averaging the
rates of the Chin Sheng and Fotai
because doing so risks disclosure of
proprietary information. Therefore, for
the all others rate, we have calculated a
simple average of the two firms’ rates.

In accordance with sections
703(d)(1)(B) and (d)(2) of the Act, except
for products both produced and
exported by API, which has a de
minimis rate, we are directing CBP to
suspend liquidation of all entries of
PRCBs from Vietnam that are entered, or

11 Pursuant to 19 CFR 351.204(d)(3), the
Department must also exclude the countervailable
subsidy rate calculated for a voluntary respondent.
In this investigation, we had no producers or
exporters request to be voluntary respondents.

withdrawn from warehouse, for
consumption on or after the date of the
publication of this notice in the Federal
Register, and to require a cash deposit
or bond for such entries of merchandise
in the amounts indicated above.

ITC Notification

In accordance with section 703(f) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all non—
privileged and non—proprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Assistant Secretary for
Import Administration. In accordance
with section 705(b)(2)(B) of the Act, if
our final determination is affirmative,
the ITC will make its final
determination within 45 days after the
Department makes its final
determination.

Disclosure and Public Comment

In accordance with 19 CFR
351.224(b), we will disclose to the
parties the calculations for this
preliminary determination within five
days of its announcement. Unless
otherwise notified by the Department,
case briefs for this investigation must be
submitted no later than 50 days after the
date of publication of the preliminary
determination. See 19 CFR 351.309(c)
(for a further discussion of case briefs).
Rebuttal briefs must be filed within five
days after the deadline for submission of
case briefs, pursuant to 19 CFR
351.309(d)(1). A list of authorities relied
upon, a table of contents, and an
executive summary of issues should
accompany any briefs submitted to the
Department. Executive summaries
should be limited to five pages total,
including footnotes.

Section 774 of the Act provides that
the Department will hold a public
hearing to afford interested parties an
opportunity to comment on arguments
raised in case or rebuttal briefs,
provided that such a hearing is
requested by an interested party. If a
request for a hearing is made in this
investigation, the hearing will
tentatively be held two days after the
deadline for submission of the rebuttal
briefs, pursuant to 19 CFR 351.310(d), at
the U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, DC 20230. Parties should
confirm by telephone the time, date, and

place of the hearing 48 hours before the
scheduled time.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 30
days of the publication of this notice,
pursuant to 19 CFR 351.310(c). Requests
should contain: (1) the party’s name,
address, and telephone number; (2) the
number of participants; and (3) a list of
the issues to be discussed. Oral
presentations will be limited to issues
raised in the briefs.

This determination is issued and
published pursuant to sections 703(f)
and 777(i)(1) of the Act.

Dated: August 28, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E9—21427 Filed 9—3—09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

International Code Council: The
Update Process for the International
Codes and Standards

AGENCY: National Institute of Standards
and Technology, Commerce.
ACTION: Notice.

SUMMARY: The International Code
Council (ICC), promulgator of the
International Codes and Standards,
maintains a process for updating the
entire family of International Codes
based on receipt of proposals from
interested individuals and organizations
involved in the construction industry as
well as the general public. The codes are
updated every three years (2009—
current edition, 2012, 2015 editions,
etc.). In the past, the codes were
updated on 2—18 month cycles, with an
intervening supplement between cycles.
Starting with the 2009/2010 Cycle, ICC
is transitioning to a development cycle
where there will only be a single cycle
of code development with the codes
split into two groups. For each group of
codes, there are two hearings for each
code development cycle; the first where
a committee considers the proposals
and recommends an action on each
proposal and the second to consider
comments submitted in response to the
committee action on proposals.

The purpose of this notice is to
increase public participation in the
system used by ICC to develop and
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maintain its codes and standards. The
publication of this notice by the
National Institute of Standards and
Technology (NIST) on behalf of ICC is
being undertaken as a public service;
NIST does not necessarily endorse,
approve, or recommend any of the codes
or standards referenced in the notice.

DATES: The date of the next code
development hearing is October 24—
November 11, 2009 in Baltimore,
Maryland at the Hilton Baltimore.

Completion of this cycle results in the
2012 edition of the International Codes
which are scheduled to be published by
April 2011. For detailed information on
the 2009/2010 Cycle, go to: http://
www.iccsafe.org/cs/codes/2009-10cycle/
index.html

FOR FURTHER INFORMATION CONTACT:
Mike Pfeiffer, PE, Secretary, Code
Development, 4051 West Flossmoor
Road, Country Club Hills, Illinois
60478; Telephone 708-799-2300,
Extension 4338.

SUPPLEMENTARY INFORMATION:
Background

ICC produces the only family of Codes
and Standards that are comprehensive,
coordinated, and necessary to regulate
the built environment. Federal agencies
frequently use these codes and
standards as the basis for developing
Federal regulations concerning new and
existing construction.

The Code Development Process is
initiated when proposals from
interested persons, supported by written
data, views, or arguments are solicited
and published in the Proposed Changes
document. This document is posted a
minimum of 30 days in advance of the
first hearing and serves as the agenda.

At the first hearing, the ICC Code
Development Committee considers
testimony on every proposal and acts on
each one individually (Approval,
Disapproval, or Approval as Modified).
The results are published in a report
entitled the Report of the Public
Hearing, which identifies the
disposition of each proposal and the
reason for the committee’s action.
Anyone wishing to submit a comment
on the committee’s action, expressing
support or opposition to the action, is
provided the opportunity to do so.
Comments received are published and
distributed in a document called the
Final Action Agenda which serves as
the agenda for the second hearing.
Proposals which are approved at the
second hearing are incorporated in the
subsequent Edition, with the next cycle
starting with the submittal deadline for
proposals.

ICC maintains a mailing list of
interested parties who will be sent a
complimentary CD, free of charge, of all
code development documents from
ICC’s Chicago District Office:

International Code Council, 4051 W
Flossmoor Road, Country Club Hills,
Ilinois 60478; or download a copy from
the ICC Web site noted previously.

The International Codes and
Standards consist of the following:

ICC Codes

International Building Code.

International Energy Conservation Code.

International Existing Building Code.

International Fire Code.

International Fuel Gas Code.

International Mechanical Code.

ICC Performance Code for Buildings and
Facilities.

International Plumbing Code.

International Private Sewage Disposal
Code.

International Property Maintenance
Code.

International Residential Code.

International Wildland-Urban Interface
Code.

International Zoning Code.

ICC Standards

ICC A 117.1 Accessible and Usable
Buildings and Facilities.

ICC 300: Standard on Bleachers,
Folding and Telescopic Seating and
Grandstands.

ICC 400: Standard on the Design and
Construction of Log Structures.

ICC 500: ICG/NSSA Standard on the
Design and Construction of Storm
Shelters.

ICC 600: Standard for Residential
Construction in High Wind Areas.

The maintenance process for ICC
Standards such as ICC A117.1 follows a
similar process of soliciting proposals,
committee action, public comment and
ultimately the update and publication of
the standard. ICC’s Standard
development process meets ANSI
requirements for standard’s
development.

ICC has recently begun the
development of the International Green
Construction Code which will become
part of the family of 2012 International
Codes (“I-Codes’’). For information on
its development: http://
www.iccsafe.org/IGCC

Dated: August 31, 2009.
Katharine B. Gebbie,
Director, Physics Laboratory.
[FR Doc. E9-21393 Filed 9—3—-09; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648—-XR41

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public meeting.

SUMMARY: The New England Fishery
Management Council (Council) will
hold a 3-day Council meeting on
September 22-24, 2009 to consider
actions affecting New England fisheries
in the exclusive economic zone (EEZ)

DATES: The meeting will begin on
Tuesday, September 22, 2009, beginning
at 9 a.m., and on Wednesday and
Thursday, September 23-24, 2009,
beginning at 8:30 a.m. each day.

ADDRESSES: The meeting will be held at
the Radisson Hotel, 180 Water Street,
Plymouth, MA 02360; telephone: (508)
747-4900; fax: (508) 747-8937.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.

SUPPLEMENTARY INFORMATION:
Tuesday, September 22, 2009

Following introductions and any
announcements, the Council will elect
officers for 2009-10 and swear in the
new and reappointed members for the
upcoming year. The Council will
receive a series of brief reports from the
Council Chairman and Executive
Director, the NOAA Fisheries Northeast
Regional Administrator, Northeast
Fisheries Science Center and Mid-
Atlantic Fishery Management Council
liaisons, NOAA General Counsel,
representatives of the U.S. Coast Guard
and the Atlantic States Marine Fisheries
Commission, as well as NOAA
Enforcement. These reports will be
followed by a review of any
experimental fishery permit
applications that have been received
since the last Council meeting. A brief
public comment period will occur prior
to the afternoon lunch break. The
afternoon session will begin with the
Council’s Research Steering Committee
review of its evaluation of final reports
for a number of cooperative research
projects. The Monkfish Committee will
review and possibly approve a
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recommendation to defer measures that
had previously been approved for
consideration in Amendment 5 to the
Monkfish Fishery Management Plan
(FMP). These could include the
monkfish incidental catch limits, and
alternative catch share management
programs. The Whiting Committee will
discuss draft alternatives to be
developed and analyzed in Amendment
17 to the Northeast Multispecies FMP.

Wednesday, September 23, 2009

The Wednesday session of the
Council meeting will begin with reports
from the Northeast Fisheries Science
Center concerning the recent
Transboundary Resource Assessment
Committee (TRAC) meeting results. The
review will include a report on herring
and the three groundfish stocks
addressed through the U.S./Canada
Resource Sharing Agreement (Eastern
Georges Bank cod, Eastern Georges Bank
haddock and Georges Bank yellowtail
flounder). The Council’s Scientific and
Statistical Committee will provide its
recommendations on: final acceptable
biological catch (ABCs) and ABC control
rules for groundfish, scallops, herring
and red crab; and provide a corrected
2010-11 skate complex ABC value to be
included in Amendment 3 to the Skate
FMP (the recalculation will include the
2008 spring survey values for little
skate). The Council will then address a
number of groundfish management
issues which will include: consideration
and approval of the Transboundary
Management Guidance Committee’s
catch recommendations for 2010 for
Eastern Georges Bank cod, Eastern
Georges Bank haddock and Georges
Bank yellowtail flounder; Council
advice on measures for the U.S./Canada
area in fishing year 2010; and
development of groundfish ACLs for
fishing years 2010—-12 (including the
yellowtail flounder sub-components for
the scallop fishery). Final action on the
ACLs is planned for the November
Council meeting. There also will be a
discussion regarding a NMFS letter
dated August 24, 2009 concerning
Amendment 16 measures for common
pool vessels (in particular, measures for
GOM cod and pollock), and possible
initiation of a framework action in
response to the letter. This meeting will
be the first framework meeting if an
action is initiated.

Thursday, September 24, 2009

On the last day of the Council meeting
NMFS will present information on the
most recent amendment to the
Consolidated HMS FMP, an action
which focuses on small coastal sharks,
shortfin mako, and smooth dogfish

issues. NMFS staff will present the
management measures analyzed in the
Draft Environmental Impact Statement
and the proposed rule for draft
Amendment 3 to the FMP and, on
behalf of the agency, will seek Council
comments. The Scallop Survey
Advisory Panel will report on its most
recent meeting followed by a report
from the Council’s Scallop Committee.
During that discussion, the Council will
review and is expected to approve the
Draft Environmental Impact Statement
for Scallop Amendment 15 for purposes
of soliciting input at public hearings.
Measures will include annual catch
limit requirements, address excess
capacity in the limited access scallop
fishery through permit stacking and
leasing alternatives, modifications to
some measures for the limited access
general category fishery and other
measures. An update on Framework
Adjustment 21 also will be provided.

Although other non-emergency issues
not contained in this agenda may come
before this Council for discussion, those
issues may not be the subjects of formal
action during these meetings. Council
action will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Act, provided that the public
has been notified of the Council’s intent
to take final action to address the
emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Paul J. Howard
(see ADDRESSES) at least 5 days prior to
the meeting date.

Dated: August 31, 2009.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—21315 Filed 9-3-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

[Docket No. 0908181242-91243-01]

National Defense Stockpile Market
Impact Committee Request for Public
Comments on the Potential Market
Impact of Proposed Stockpile
Disposals for Fiscal Year 2011

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Notice of inquiry.

SUMMARY: This notice is to advise the
public that the National Defense
Stockpile Market Impact Committee, co-
chaired by the Departments of
Commerce and State, is seeking public
comments on the potential market
impact of the proposed disposal levels
of excess materials for the Fiscal Year
(FY) 2011 Annual Materials Plan.

DATES: To be considered, written
comments must be received October 5,
2009.

ADDRESSES: Address all comments
concerning this notice to John Isbell,
U.S. Department of Commerce, Bureau
of Industry and Security, Office of
Strategic Industries and Economic
Security, 1401 Constitution Avenue,
NW., Room 3876, Washington, DC
20230, fax: (202) 482-5650 (Attn: John
Isbell), e-mail: MIC@bis.doc.gov; or
Peter Secor, U.S. Department of State,
Bureau of Economic and Business
Affairs, Office of International Energy
and Commodity Policy, Washington, DC
20520, fax: (202) 647-8758 (Attn: Peter
Secor), or e-mail: SecorPF@state.gov.

FOR FURTHER INFORMATION CONTACT:
David Newsom, Office of Strategic
Industries and Economic Security,
Bureau of Industry and Security, U.S.
Department of Commerce, Telephone:
(202) 482-7417.

SUPPLEMENTARY INFORMATION:
Background

Under the authority of the Strategic
and Critical Materials Stock Piling Act
of 1979, as amended (50 U.S.C. 98, et
seq.), the Department of Defense (DOD),
as National Defense Stockpile Manager,
maintains a stockpile of strategic and
critical materials to supply the military,
industrial, and essential civilian needs
of the United States for national
defense. Section 3314 of the Fiscal Year
(FY) 1993 National Defense
Authorization Act (NDAA) (50 U.S.C.
98h—1) formally established a Market
Impact Committee (the Committee) to
“advise the National Defense Stockpile
Manager on the projected domestic and
foreign economic effects of all
acquisitions and disposals of materials
from the stockpile. * * *”” The
Committee must also balance market
impact concerns with the statutory
requirement to protect the Government
against avoidable loss.

The Committee is comprised of
representatives from the Departments of
Commerce, State, Agriculture, Defense,
Energy, Interior, the Treasury, and
Homeland Security, and is co-chaired
by the Departments of Commerce and
State. The FY 1993 NDAA directs the
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Committee to consult with industry
representatives that produce, process, or
consume the materials contained in the
stockpile.

In Attachment 1, the Defense National
Stockpile Center (DNSC) lists the
proposed quantities that are enumerated
in the stockpile inventory for the FY
2011 Annual Materials Plan. The
Committee is seeking public comments
on the potential market impact of the
sale of these materials. Public comments
are an important element of the
Committee’s market impact review
process.

The quantities listed in Attachment 1
are not disposal or sales target
quantities, but rather a statement of the
proposed maximum disposal quantity of
each listed material that may be sold in
a particular fiscal year by the DNSC.
The quantity of each material that will
actually be offered for sale will depend
on the market for the material at the
time of the offering as well as on the
quantity of each material approved for

Submission of Comments

The Committee requests that
interested parties provide written
comments, supporting data and
documentation, and any other relevant
information on the potential market
impact of the sale of these commodities.
All comments must be submitted to the
address indicated in this notice. All
comments submitted through e-mail
must include the phrase ‘“Market Impact
Committee Notice of Inquiry” in the
subject line.

The Committee encourages interested
persons who wish to comment to do so
at the earliest possible time. The period
for submission of comments will close
on October 5, 2009. The Committee will
consider all comments received before
the close of the comment period.
Comments received after the end of the
comment period will be considered, if
possible, but their consideration cannot
be assured.

All comments submitted in response
to this notice will be made a matter of
public record and will be available for

submitting business confidential
information should clearly identify the
business confidential portion of the
submission and also provide a non-
confidential submission that can be
placed in the public record. The
Committee will seek to protect such
information to the extent permitted by
law.

The Office of Administration, Bureau
of Industry and Security, U.S.
Department of Commerce, displays
public comments on the BIS Freedom of
Information Act (FOIA) Web site at
http://www.bis.doc.gov/foia. This office
does not maintain a separate public
inspection facility. If you have technical
difficulties accessing this Web site,
please call BIS’s Office of
Administration at (202) 482—1900 for
assistance.

Dated: August 28, 2009.
Matthew S. Borman,

Acting Assistant Secretary for Export
Administration.

disposal by Congress. public inspection and copying. Anyone  Attachment 1
PROPOSED FY 2011 ANNUAL MATERIALS PLAN
Material Unit Quantity Footnote

BEIYI O ..t 1] (Y)
Beryllium Metal .......... 60
Chromite, Refractory . 2,000
Chromium, Ferro ....... 100,000
Chromium, Metal .... 500
Cobalt ......ccocevvrirennn 1,000,000 | (1)
Columbium Metal Ingots 22,000 | (1)
Germanium ......ccceeeeveneennennens 8,000
Manganese, Chemical Grade . 5,000 | (1)
ManNQanESe, FEITO ....cooiiiiiiiieeeee e e 100,000
Manganese, Metallurgical Grade 100,000 | (1)
Platinum .......ccceviiiniieeee 9,000 | (1)
Platinum—Iridium ... 1,000 | (1)
TalC v 1,000 | (1)
Tantalum Carbide POWET ...........ccoiiiiiiiiicsieeee e 4,000 | ()
LI PO O ST P P PTPRSPRUROPUON 4,000 | (1)
Tungsten Metal Powder ............. 300,000 | (Y)
Tungsten Ores & Concentrates .. 8,000,000
ZINC ettt ettt e b r e s 8,500 | (1)

1 Actual quantity will be limited to remaining inventory.

[FR Doc. E9-21350 Filed 9-3-09; 8:45 am]|
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Technology Innovation Program (TIP)
Seeks White Papers

AGENCY: National Institute of Standards
and Technology (NIST), Department of
Commerce.

ACTION: Notice.

SUMMARY: The National Institute of
Standards and Technology’s (NIST)
Technology Innovation Program (TIP)
announces that it is seeking white
papers from any interested party,
including academia; federal, state, and
local governments; industry; national
laboratories; and professional
organizations/societies. White papers
will be used to identify and select areas
of critical national need and the
associated technical challenges to be
addressed in future TIP competitions.

DATES: The suggested dates for
submission of white papers are
November 9, 2009, February 15, 2010,
May 10, 2010, and July 12, 2010.
However, TIP will accept white papers
at any time during the period November
9, 2009 through September 30, 2010.
ADDRESSES: White papers must be
submitted to TIP as follows:

Electronic (e-mail) submission:
tipwhitepaper@nist.gov.
FOR FURTHER INFORMATION CONTACT:
Thomas Wiggins at 301-975-5416 or by
e-mail at thomas.wiggins@nist.gov.
SUPPLEMENTARY INFORMATION:
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Background Information: The
Technology Innovation Program (TIP) at
the National Institute of Standards and
Technology (NIST) was established for
the purpose of assisting U.S. businesses
and institutions of higher education or
other organizations, such as national
laboratories and nonprofit research
institutions, to support, promote, and
accelerate innovation in the United
States through high-risk, high-reward
research in areas of Critical National
Need. The TIP statutory authority is
Section 3012 of the America Creating
Opportunities to Meaningfully Promote
Excellence in Technology, Education,
and Science (COMPETES) Act, Public
Law 110-69 (August 9, 2007), 15
U.S.C.A. §278n (2008). The TIP
implementing regulations are published
at 15 CFR Part 296 (73 FR 35,913 (June
25, 2008)).

TIP holds competitions for funding
based on addressing areas of critical
national need. TIP identifies and selects
topics for areas of critical national need
based on input from within NIST, the
TIP Advisory Board, the science and
technology communities, and from the
public. TIP is interested in receiving
input on the identification and
definition of problems that are
sufficiently large in magnitude that they
have the potential to inhibit the growth
and well-being of our nation today. This
announcement explains the
requirements and process for submitting
white papers to TIP by interested
parties. White papers from experts in
other federal agencies are valued and
welcome, and will enable TIP to
complement the efforts of other mission
agencies and avoid duplication of their
efforts, thereby leveraging resources to
benefit the nation.

The key concepts, enumerated below,
are the foundation of TIP and should
form the basis of an effective white
paper:

a. An area of critical national need
means an area that justifies government
attention because the magnitude of the
problem is large and the associated
societal challenges that need to be
overcome are not being addressed, but
could be addressed through high-risk,
high-reward research.

b. A societal challenge is a problem or
issue confronted by society that when
not addressed could negatively affect
the overall function and quality of life
of the Nation, and as such, justifies
government action. A societal challenge
is associated with barriers preventing
the successful development of solutions
to the area of critical national need.
TIP’s mission is to tackle the technical
issues that can be addressed through
high-risk, high-reward research. The

results of the high-risk, high-reward
research should have the potential for
transformational results.

c. A transformational result is a
potential project outcome that enables
disruptive changes over and above
current methods and strategies.
Transformational results have the
potential to radically improve our
understanding of systems and
technologies, challenging the status quo
of research approaches and
applications.

The white papers are expected to
contain: A description of an area of
critical national need and the associated
societal challenge(s) (what is the
problem, why is it a problem, and why
is it challenging); why government
support is needed, and what could
happen if that support is not provided
in the proposed time frame; and a high
level discussion of potential scientific
advancements and/or technologies that
are needed to address the societal
challenges; and an indication of the
types of entities or groups who might be
interested in developing proposal
submissions to fund these scientific
and/or technology approaches. Do not
include ideas for specific proposals in
the white paper (i.e., your specific
solution to the problem).

This solicitation for white papers is
neither a Request for Proposals (RFP)
nor should it be viewed as a request for
pre-proposals. Rather, it is a way to
include ideas from the public to identify
problems that justify government
support and can be addressed by
technological innovations that are not
currently being sufficiently supported to
meet the challenge.

White papers must not contain
proprietary information. Submission of
a white paper means that the author(s)
agrees that all the information in the
white paper can be made available to
the public.

Information contained in these white
papers will be considered and combined
with information from other resources—
including the vision of the
Administration, NIST, other government
agencies, technical communities, the
TIP Advisory Board, and other
stakeholders—to develop the scope of
future competitions and to shape TIP’s
collaborative outreach. White papers are
a valuable resource that adds to TIP’s
understanding of the significance and
scope of critical national needs and
associated societal challenges. The
white papers submitted could be shared
with the Administration, NIST, other
government agencies, technical
communities, the TIP Advisory Board,
other stakeholders and the public as

part of the selection process for future
competitions.

For detailed instructions on how to
prepare and submit white papers, refer
to “A Guide for Preparing and
Submitting White Papers on Areas of
Critical National Need.” The Guide is
available on the TIP Web site at
http://www.nist.gov/tip/
guide_for white papers.pdf.

In this call for white papers, TIP is
seeking information in all areas of
critical national need, but also seeks
information to assist TIP in further
defining several topic areas under
development. White papers that address
any of the following areas may further
develop the definition and scope of the
critical national need suggested by these
topic areas, and should additionally
identify and explain specific societal
challenges within these critical national
need areas that require a technical
solution. White papers may discuss any
critical national need area of interest to
the submitter, or may address any of the
following topic areas:

Civil Infrastructure: Civil
infrastructure constitutes the basic
fabric of the world in which we live and
work. It is the combination of
fundamental systems that support a
community, region, or country. The
civil infrastructure includes systems for
transportation (airport facilities, roads,
bridges, rail, waterway locks); and
systems for water distribution and flood
control (water distribution systems,
storm and waste water collection, dams,
and levees). New construction
approaches and materials to improve
the infrastructure and for mitigating the
expense of repairing or replacing
existing infrastructure appear to be areas
with the potential for specific societal
challenges within this area of critical
national need.

Examples could include challenges
such as: Advanced materials for repair
and rehabilitation of existing
infrastructure, advanced inspection and
monitoring technologies that assist
public safety officials in determining the
condition of structures, or areas of
sustainability of infrastructure
construction.

Complex networks and complex
systems: Society is increasingly
dependent on complex networks like
those used for energy delivery,
telecommunication, transportation, and
finance over which we have imperfect
control. No single organization and no
collection of organizations have the
ability to effectively control these multi-
scale, distributed, highly interactive
networks. Complex network theory will
also be important in modeling neural
systems, molecular physiological
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response to disease, and environmental
systems. The current technical and
mathematical methodologies that
underpin our ability to simulate and
model physical systems are unable to
predict and control the behavior of
complex systems. Stability and control
of these networks can have far reaching
consequences to our quality of life.

Examples could include challenges
such as: Theoretical advances and/or
proof-of-concept applications; or
capabilities that can potentially address
and advance the use of complex
network analyses in the following
areas—sustainable manufacturing
models, resource management and
environmental impacts (energy, water,
agriculture), intelligent transportation
systems, biological systems,
communications networks, security
systems, personalized healthcare, and
others.

Energy: From agriculture to
manufacturing, all endeavors require
energy as input. Escalating energy
demands throughout the world can lead
to national security challenges,
financially challenge national
economies, and contribute to
environmental alterations. Although
heavily supported projects exist in
energy research, there remain technical
roadblocks that affect full deployment of
new and emerging energy technologies.

Examples could include challenges
such as: Technologies for improved
manufacturing of critical components
for alternative energy production;
replacement of fossil-fuel derived fuels
with non-food, renewably produced
fuels; or improved technologies for
stable connections of many power
sources to the electrical grid.

Ensuring Future Water Supply: The
Nation’s population and economic
growth places greater demands on
freshwater resources. At the same time,
temporary or permanent drought
conditions and water access rights affect
regional freshwater availability. Water
needs threaten to outstrip available
freshwater, now and in the future. Water
quality, both in terms of
decontamination and disinfection of
water supplies, is also being pressured
by emerging contaminants that must
either be removed from distributed
water or converted to harmless forms of
waste. Food contaminations are often
traced back to water contaminations,
either in the field or in processing.
Municipal waste streams and irrigation
runoff may waste resources that are not
captured and/or recovered.

Examples could include challenges
such as: Means to provide future fresh
water supplies without undue
consumption of energy resources; means

that determine and assure the safety of
water and food from waterborne
contamination; or means to
economically recover resources from
wastewater streams and lower the
energy cost of producing freshwater and
potable water from marginalized water
resources.

Healthcare: Healthcare spending per
capita in the United States is high and
rising, and currently approved drugs
work only in a fraction of the
population. Doctors are unable to select
optimal drug treatments and dosages
based on the patient’s unique genetics,
physiology, and metabolic processes,
resulting in a trial and error component
to treatment. As a consequence,
significant expenditures result in drugs
that are ineffective on subsets of
patients, and a clearer understanding of
which patients may suffer side effects
from prescribed medicine is lacking.
The key to patient response lies in
greater understanding of both genetic
variability and environmental
influences on disease mechanisms.

Examples could include challenges
such as: Cost effective advanced tools
and techniques for genomics and
proteomics research that provide greater
understanding of complex biological
systems, biomarker identification, and
targeted drug and vaccine delivery
systems; improved and low cost
diagnostic and therapeutic systems; or
better methods of integration and
analysis of biological data, especially
when combined with environmental
and patient history data.

Manufacturing: Manufacturing is a
vital part of our nation’s economy,
which now is facing increasing global
competitiveness challenges, regulations
and controls over environmental and
resource issues, and other economic
pressures. Technical advances have at
times been able to address productivity
and other issues, but the recent
pressures on the manufacturing
community have hindered their ability
to focus the necessary resources on
longer term solutions that could lead to
economic growth in this sector which
the nation needs.

Examples could include challenges
such as: Manufacturing systems that
have shorter innovation cycles, more
flexibility, and are rapidly
reconfigurable; accelerating
commodization of next generation, high-
performance materials, such as
nanomaterials, composites, and alloys to
specification, in a consistent, efficient
and effective manner; or life cycle
assessment tools, an aid toward
sustainable manufacturing; and better
automation solutions.

Nanomaterials/nanotechnology: The
unique properties of nanomaterials
provide extraordinary promise. There is
a need for greater understanding and
solutions to overcome the barriers
associated with manufacturing
nanomaterials and their incorporation
into products, while maintaining the
unique functionality of the
nanomaterial. Although many processes
are achievable in the laboratory, the
scale-up to industrial production
without compromising the quality of the
produced material can be highly
problematic.

Examples could include challenges
such as: Methods required for
manufacturing nanomaterials with pre-
specified functionality and morphology;
methods for inspection and real-time
monitoring the processing of
nanomaterials; or methods for
incorporation of nanomaterial into
products without compromising the
material’s required properties.

Sustainability: “Sustainability,” as
defined by a widely used definition is
“meeting the needs of the present
generation without compromising the
ability of future generations to meet
their needs.” Clearly, sustainability is
an attractive and desirable concept for
the nation. TIP is interested in
technologies that reduce or eliminate
the environmental “footprint” of
industrial processes and public waste
streams. Sustainability is a complex and
highly-interdisciplinary endeavor with
economic, environmental, and societal
dimensions. In this context, the white
papers should address elements such as
cost effectiveness, energy efficiency,
recyclability, safety, resource use, life-
cycle analysis, and ecosystem health.

Examples could include challenges
such as: Technologies to develop
feedstocks from renewable sources;
technologies to recover resources
(minerals, materials, energy, water) from
industry and other/public waste
streams; low-cost, low-energy separation
technologies; and replacement of
hazardous/toxic materials with safer,
more cost effective materials and/or
process technology.

Dated: September 1, 2009.

Patrick Gallagher,

Deputy Director.

[FR Doc. E9—-21421 Filed 9-3-09; 8:45 am]|
BILLING CODE 3510-13-P
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CONSUMER PRODUCT SAFETY
COMMISSION

[CPSC Docket No. 09—-C0032]

TGH International Trading, Inc., a
Corporation, Provisional Acceptance
of a Settlement Agreement and Order

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: It is the policy of the
Commission to publish settlements
which it provisionally accepts under the
Consumer Product Safety Act in the
Federal Register in accordance with the
terms of 16 CFR 1118.20(e). Published
below is a provisionally-accepted
Settlement Agreement with TGH
International Trading, Inc., containing a
civil penalty of $31,500.00.

DATES: Any interested person may ask
the Commission not to accept this
agreement or otherwise comment on its
contents by filing a written request with
the Office of the Secretary by September
21, 2009.

ADDRESSES: Persons wishing to
comment on this Settlement Agreement
should send written comments to
Comment 09—-C0032, Office of the
Secretary, Consumer Product Safety
Commission, 4330 East West Highway,
Room 502, Bethesda, Maryland 20814—
4408.

FOR FURTHER INFORMATION CONTACT:
Belinda V. Bell, Trial Attorney, Division
of Compliance, Office of the General
Counsel, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, Maryland 20814—4408;
telephone (301) 504-7592.

SUPPLEMENTARY INFORMATION: The text of
the Agreement and Order appears
below.

Dated: August 31, 2009.
Todd A. Stevenson,
Secretary.

Settlement Agreement

1. This Settlement Agreement
(“Agreement”) is made by and between the
staff (“staff’’) of the U.S. Consumer Product
Safety Commission (“Commission’’) and
TGH International Trading, Inc. (“TGH”), a
corporation, in accordance with 16 CFR
1118.20 of the Commission’s Procedures for
Investigations, Inspections, and Inquiries
under the Consumer Product Safety Act
(“CPSA”). The Agreement and the
incorporated attached Order (“Order”)
resolve the staff’s allegations set forth below.

The Parties

2. The Commission is an independent
Federal regulatory agency established
pursuant to, and responsible for the
enforcement of, the Federal Hazardous

Substances Act (“FHSA”) 15 U.S.C. 1261—
1278.

3. TGH is a corporation organized and
existing under the laws of the State of
California. TGH’s principal place of business
is located in Los Angeles, California.

4, At all times relevant herein, TGH
imported, distributed and sold children’s
toys, including those that are the subject of
the Agreement and Order.

Staff Allegations

5. On March 17, 2006, TGH introduced or
caused the introduction into interstate
commerce and/or received in interstate
commerce and delivered or proffered
delivery for pay or otherwise, 8 types of toys
totaling 6,180 retail units. These toys were
intended for children under three years old
and were subject to the Commission’s Small
Parts Regulation, 16 CFR Part 1501. The toys,
imported from China, were intercepted by
U.S. Customs and Border Patrol staff at the
Los Angeles, California, entry port.

6. Further staff investigation revealed that
on several occasions between March 2005
and June 2006, TGH also introduced or
caused the introduction into interstate
commerce and/or received in interstate
commerce and delivered or proffered
delivery for pay or otherwise, 5 additional
types of toys, totaling 5,112 retail units.
These toys were intended for children under
three years old and were subject to the
Commission’s Small Parts Regulation, 16
CFR Part 1501.

7. The toys identified in paragraphs 5 and
6 above are “consumer products” and, at the
times relevant herein, TGH was a
“manufacturer” of “consumer products,”
which were “distributed in commerce,” as
those terms are defined in sections 3(a)(5),
(8), and (11) of the CPSA, 15 U.S.C.
2052(a)(5), (8), and (11).

8. The toys referred to in paragraphs 5 and
6 failed to comply with the Commission’s
Small Parts Regulation, 16 CFR Part 1501, in
that when tested under the “use and abuse”
test methods specified in 16 CFR 1500.51 and
.52, (a) one or more parts of each tested toy
separated, and (b) one or more of the
separated parts from each of the toys fit
completely within the small parts test
cylinder referenced in 16 CFR 1501.4.

9. Because the separated parts fit
completely within the test cylinder as
described in paragraph 8 above, each of the
toys identified in paragraphs 5 and 6 above
presents a “mechanical hazard” within the
meaning of section 2(s) of the FHSA, 15
U.S.C. 1261(s), and poses a choking,
aspiration and/or ingestion risk, possibly
leading to serious injury or death.

10. Each of the toys identified in
paragraphs 5 and 6 above is a “hazardous
substance” pursuant to section 2(f)(1)(D) of
the FHSA, 15 U.S.C. 1261(f)(1)(D), and is a
“banned hazardous substance” pursuant to
section 2(q)(1)(A) of the FHSA, 15 U.S.C.
1261(q)(1)(A), and 16 CFR 1500.18(a)(9).

11. TGH knowingly introduced or caused
the introduction into interstate commerce
and received in interstate commerce and
delivered or proffered for delivery for pay or
otherwise, the ‘““banned hazardous
substances” identified above, as the term

“knowingly” is defined in section 5(c)(5) of
the FHSA, 15 U.S.C. 1264(c)(5), in violation
of sections 4(a) and (c) of the FHSA, 15
U.S.C. 1263(a) and (c).

12. The aforementioned acts also constitute
a violation of the 2003 Consent Order
Agreement entered into between TGH and
the Commission, which prohibited TGH from
introducing or causing the introduction into
interstate commerce or receiving in interstate
commerce or delivering or proffering delivery
for pay or otherwise, any banned or
misbranded hazardous substances as so
stipulated in the Order arising from the
Consent Order Agreement.

13. Pursuant to section 5 of the FHSA, 15
U.S.C. 1264, TGH is subject to civil penalties
for the aforementioned violations.

Response of TGH

14. TGH denies the staff’s allegations
contained herein.

Agreement of the Parties

15. Under the FHSA, the Commission has
jurisdiction over this matter and over TGH.

16. The parties enter into the Agreement
for settlement purposes only. The Agreement
does not constitute an admission by TGH or
a determination by the Commission that TGH
violated the FHSA or any other Commission
regulation or requirement.

17. In settlement of the staff’s allegations,
TGH agrees to pay a civil penalty of thirty-
one thousand five hundred dollars
($31,500.00) in three installments. The first
installment of twenty-one thousand five
hundred dollars ($21,500.00) shall be paid
within ten (10) calendar days of service of the
Commission’s final Order accepting the
Agreement. The second installment of five
thousand dollars ($5,000.00) shall be paid
within six (6) months of service of the
Commission’s final Order accepting the
Agreement. The third and final installment of
five thousand dollars ($5,000.00) shall be
paid within twelve (12) months of service of
the Commission’s final Order accepting the
Agreement. Each payment shall be made by
check payable to the order of the United
States Treasury.

18. Upon the failure of TGH to make any
of the aforementioned payments when due,
the total amount of the civil penalty shall
become immediately due and payable, and
interest on the unpaid amount shall accrue
and be paid by TGH at the Federal legal rate
of interest under the provisions of 28 U.S.C.
1961(a) and (b).

19. Upon provisional acceptance of the
Agreement by the Commission, the
Agreement shall be placed on the public
record and published in the Federal Register
in accordance with the procedures set forth
in 16 CFR 1118.20(e). If the Commission does
not receive any written request not to accept
the Agreement within 15 calendar days, the
Agreement shall be deemed finally accepted
on the 16th calendar day after the date it is
published in the Federal Register, in
accordance with 16 CFR 1118.20(f).

20. Upon the Commission’s final
acceptance of the Agreement and issuance of
the final Order, TGH knowingly, voluntarily
and completely waives any rights it may have
in this matter to the following: (i) An
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administrative or judicial hearing; (ii)
judicial review or other challenge or contest
of the validity of the Agreement and Order
as issued and entered; (iii) a determination
by the Commission as to whether TGH failed
to comply with the CPSA and its underlying
regulations; (iv) a statement by the
Commission of findings of fact and
conclusions of law; and (v) any claims under
the Equal Access to Justice Act.

21. The Commission may publicize the
terms of the Agreement and Order.

22. The Agreement and Order shall apply
to and be binding upon TGH and each of its
successors and assigns.

23. The Commission issues the Order
under the provisions of the FHSA, and a
violation of the Order may subject those
referenced in paragraph 22 above to
appropriate legal action.

24. The Agreement may be used in
interpreting the Order. Agreements,
understandings, representations, or
interpretations apart from those contained in
the Agreement and Order may not be used to
vary or to contradict their terms.

25. The Agreement shall not be waived,
amended, modified, or otherwise altered
without written agreement thereto executed
by the party against whom such amendment,
modification, alteration, or waiver is sought
to be enforced.

26. If, after the effective date hereof, any
provision of the Agreement and the Order is
held to be illegal, invalid, or unenforceable
under present or future laws effective during
the terms of the Agreement and the Order,
such provision shall be fully severable. The
balance of the Agreement and the Order shall
remain in full force and effect, unless the
Commission and TGH agree that severing the
provision materially affects the purpose of
the Agreement and the Order.

TGH International Trading, Inc.
Dated: 7/22/09
By:

Teresa Chan,
President, TGH International Trading, Inc.,

318 East 4th Street, Los Angeles, CA 90013.

Dated: 7/22/09
By:

Kam Louie, Esq.,

301 N. Lake Avenue, Suite 800, Pasadena,
CA 91101, Counsel for TGH International
Trading, Inc.

U.S. Consumer Product Safety Commission

Cheryl A. Falvey,

General Counsel.

Ronald G. Yelenik,

Assistant General Counsel, Office of the
General Counsel.

Dated:

B

y:
Belinda V. Bell,

Trial Attorney, Division of Compliance,
Office of the General Counsel.

Order

Upon consideration of the Settlement
Agreement entered into between TGH
International Trading, Inc. (“TGH”) and the
U.S. Consumer Product Safety Commission
(“Commission”) staff, and the Commission
having jurisdiction over the subject matter
and over TGH, and it appearing that the
Settlement Agreement and Order are in the
public interest, it is

Ordered that the Settlement Agreement be,
and hereby is, accepted; and it is

Further Ordered that TGH shall pay a civil
penalty in the amount of thirty-one thousand,
five hundred dollars ($31,500.00) in three
installment payments. The first installment
of twenty-one thousand five hundred dollars
($21,500.00) shall be paid within ten (10)
calendar days of service of the Commission’s
final Order accepting the Settlement
Agreement. The second installment of five-
thousand dollars ($5,000.00) shall be paid
within six (6) months of service of the
Commission’s final Order accepting the
Settlement Agreement. The third and final
installment of five-thousand dollars
($5,000.00) shall be paid within twelve (12)
months of the service of the Commission’s
final Order accepting the Settlement
Agreement. Each payment shall be made by
check payable to the order of the United
States Treasury.

Upon the failure of TGH to make any of the
aforementioned payments when due, the
total amount of the civil penalty shall
become immediately due and payable, and

interest on the unpaid amount shall accrue
and be paid by TGH at the Federal legal rate
of interest set forth at 28 U.S.C. 1961(a) and
(b).

Provisionally accepted and provisional
Order issued on the 14th day of August 2009.

By Order of the Commission.
Todd A. Stevenson,
Secretary, U.S. Consumer Product Safety
Commission.
[FR Doc. E9—21385 Filed 9-3-09; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF DEFENSE

Office of the Secretary

[Transmittal Nos. 09—-20]

36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense
Security Cooperation Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104-164 dated 21 July 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
B. English, DSCA/DBO/CFM. (703) 601—
3740.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittals 09-20
with attached transmittal, policy
justification, sensitivity of technology.

Dated: August 26, 2009.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

BILLING CODE 5001-06-M
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DEFENSE SECURITY COOPERATION AGENCY
201 12TH STREET SOUTH, STE 203
ARLINGTON, VA 22202-5408

AUG 5 2009

The Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, DC 20515-6501
Dear Madam Speaker:

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export
Control Act, as amended, we are forwarding herewith Transmittal No.
09-20, concerning the Department of the Air Force’s proposed Letter(s) of Offer
and Acceptance to Saudi Arabia for defense articles and services estimated to cost
$530 million. After this letter is delivered to your office, we plan to issue a press
statement to notify the public of this proposed sale.

Sincerely,

Acting Director

Enclosures:

1. Transmittal

2. Policy Justification

3. Sensitivity of Technology

4. Regional Balance (Classified Document Provided Under Separate Cover)

Same Itr to:
House Senate
Committee on Foreign Affairs Committee on Foreign Relations
Committee on Armed Services Committee on Armed Services

Committee on Appropriations Committee on Appropriations
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Transmittal No. 09-20
Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b)(1)
of the Arms Export Control Act, as amended

(i) Prospective Purchaser: Saudi Arabia

(ii) Total Estimated Value:

Major Defense Equipment* $ 19 million
Other : $511 million
TOTAL $530 million

(iii) Description and Quantity or Quantities of Articles or Services under
Consideration for Purchase: services to upgrade the Tactical Airborne
Surveillance System (TASS) aircraft, installation of 10 AN/ARC-230 High
Frequency Secure Voice/Data Systems, 25 AN/ARC-231 or 25 AN/ARC-210
Very High Frequency/Ultra High Frequency (VHF/UHF) Secure Voice/Data
Systems, 4 Multifunctional Information Distribution System-Low Volume
Terminals (MIDS-LVT), 4 LN-100GT Inertial Reference Units, 25 SY-100 or
functional equivalent Crypto Systems, 7 SG-250 or functional equivalent
Crypto Systems, 6 SG-50 or functional equivalent Crypto Systems, 10 CYZ-10
Fill Devices, modification of existing ground stations, TASS equipment
trainer, mission scenario generator (simulator), and maintenance test
equipment; spare and repair parts, support and test equipment, personnel
training and training equipment, publications and technical documentation
including flight/operator/maintenance manuals, modification/construction of
facilities, U.S. Government and contractor engineering and support services
and other related elements of logistics support.

(iv) Military Department: Air Force (QAP)

(v) Prior Related Cases, if any:
FMS case YBW - $45M - 190ct90

(vi) Sales Commission, Fee. etc., Paid, Offered. or Agreed to be Paid: none

(vii) Sensitivity of Technology Contained in the Defense Article or Defense Services
Proposed to be Sold: See attached Annex

(viii) Date Report Delivered to Congress:  AUG 5 2009

* ag defined in Section 47(6) of the Arms Export Control Act.
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POLICY JUSTIFICATION

Saudi Arabia —Upgrade of Tactical Airborne Surveillance System (TASS)

The Government of Saudi Arabia has requested services to upgrade the Tactical
Airborne Surveillance System (TASS) aircraft, installation of 10 AN/ARC-230 High
Frequency Secure Voice/Data Systems, 25 AN/ARC-231 or 25 AN/ARC-210 Very High
Frequency/Ultra High Frequency (VHF/UHF) Secure Voice/Data Systems, 4
Multifunctional Information Distribution System-Low Volume Terminals (MIDS-
LVT), 4 LN-100GT Inertial Reference Units, 25 SY-100 or functional equivalent
Crypto Systems, 7 SG-250 or functional equivalent Crypto Systems, 6 SG-50 or
functional equivalent, 10 CYZ-10 Fill Devices, modification of existing ground stations,
TASS equipment trainer, mission scenario generator (simulator), and maintenance test
equipment; spare and repair parts, support and test equipment, personnel training and
training equipment, publications and technical documentation including
flight/operator/maintenance manuals, modification/construction of facilities, U.S.
Government and contractor engineering and support services and other related
elements of logistics support. The estimated cost is $530 million.

This proposed sale will contribute to the foreign policy and national security of the
United States by helping to improve the security of a friendly country which has been
and continues to be an important force for political stability and economic progress in
the Middle East.

The proposed upgrade will enable the Royal Saudi Air Force (RSAF) to sustain their
current capability, maintain interoperability with USAF and other coalition forces,
and provide flexibility options for future growth. The upgrade will enhance the
RSAF’s ability to use a common architecture for efficiently communicating the
gathered electronic data, within the RSAF and with other regional coalition forces.

The proposed sale of this equipment and support will not alter the basic military
balance in the region.

The pricipal contractor will be L-3 Communications Integrated Systems Company in
Greenville, TX. There are no known offset agreements proposed in connection with
this potential sale.

Implementation of this sale will involve up to six U.S. government and four contractor
personnel to participate in program reviews at the contractor’s facility every six
months. There will be approximately six contractors in Saudi Arabia providing
technical assistance on a full-time basis until the system is integrated into the
operational units.

There will be no adverse impact on U.S. defense readiness as a result of this proposed
sale.
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Transmittal No. 09-20

Notice of Proposed Issuance of Letter of Offer

Pursuant to Section 36(b)(1)
of the Arms Export Control Act

Annex
Item No. vii

(vii) Sensitivity of Technology:

1. The Tactical Airborne Surveillance System (TASS) modernization
program updates the 1993 Royal Saudi Air Force TASS aircraft mission system and its
support elements with current technology equipment and software to resolve
supportability problems. The modernized mission system performs the same basic
function as the 1993 system, but with the added benefits of greater speed, sensitivity,
capacity, accuracy, and level of automation resulting from the use of current
technology equipment. None of the technology being provided is considered latest
state-of-the-art. Sensitive elements include the secure communications systems, search
and location systems, signal processing systems, and databases. Classified elements
include U.S. Government-provided secure communications equipment and key
material, mission system software, and databases. Detailed system design information
and software source code is sensitive, but will not be released to Saudi Arabia. If
released, U.S. Government-provided databases will be provided on a one-time
government-to-government basis. These elements are classified up to and including
Secret to protect vulnerabilities, design parameters, system related data, and similar

critical information.

2. If a technologically advanced adversary were to obtain knowledge of the
specific hardware and software elements, the information could be used to develop
countermeasures which might reduce weapon system effectiveness or be used in the
development of a system with similar or advanced capabilities.

[FR Doc. E9-21357 Filed 9-3-09; 8:45 am]|
BILLING CODE 5001-06-C

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Intent To Prepare a Draft Supplemental
Environmental Impact Statement for
the Louisiana Coastal Area (LCA)—
Louisiana, Modification of Davis Pond
Diversion Project

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.
ACTION: Notice of intent.

SUMMARY: The U.S. Army Corps of
Engineers (USACE) intends to prepare a

supplemental environmental impact
statement (EIS) for the Louisiana Coastal
Area (LCA)—Louisiana, Modification of
Davis Pond Diversion Project. This
modification project will be designed to
increase wetland restoration outputs.
This supplemental EIS will be tiered off
of the programmatic final EIS for the
Louisiana Coastal Area (LCA)—
Louisiana, Ecosystem Restoration Study,
November 2004, and the final EIS for
the LCA—Louisiana, Freshwater
Diversion to Barataria and Breton Sound
Basins Study, September 1984. The
record of decision (ROD) for the
programmatic final EIS was signed on
November 18, 2005 and the ROD for the
freshwater diversion final EIS was
signed on July 16, 1987.

DATES: A scoping meeting is planned for
October 6, 2009, see SUPPLEMENTARY
INFORMATION section for scoping meeting
location.

FOR FURTHER INFORMATION CONTACT:
Questions concerning the draft
supplemental EIS should be addressed
to Michael T. Brown, CEMVN-PM-RP,
P.O. Box 60267, New Orleans, LA
70160-0267; telephone: (504) 862—1570;
fax: (504) 862—2088; or by email:
michael.t.brown@usace.army.mil.

SUPPLEMENTARY INFORMATION:

1. Authority. This supplemental EIS
will be tiered off of the programmatic
final EIS for the LCA—Louisiana,
Ecosystem Restoration Study, November
2004 and the final EIS for the LCA—
Louisiana, Freshwater Diversion to
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Barataria and Breton Sound Basins
Study, September 1984. The Water
Resources Development Act of 2007
(WRDA 2007) authorized fifteen projects
under the LCA program. The authority
includes requirements for
comprehensive planning, program
governance, implementation, and other
program components. The LCA
restoration program will facilitate the
implementation of critical restoration
features and essential science and
technology demonstration projects,
increase the beneficial use of dredged
material and determine the need for
modification of selected existing
projects to support coastal restoration
objectives. The LCA near-term plan
includes fifteen elements authorized for
implementation contingent upon
meeting certain reporting requirements.
Specifically, Section 7006 (e)(1)(D)
instructs the Secretary of the Army to
carry out the following project referred
to in the restoration plan: (D)
Modification of Davis Pond Diversion at
a total cost of $64,200,000. The
Congressional language further directs
completion of a feasibility report of the
Chief of Engineers, and subsequent
submission to the Committee on
Transportation and Infrastructure of the
House of Representatives and the
Committee on Environment and Public
Works of the Senate.

2. Proposed Action. The Modification
of Davis Pond Diversion Project would
increase wetland restoration outputs in
the Barataria Basin. The objective of this
modification project is to: Maximize the
use of the existing diversion structure
for the purpose of decreasing wetland
loss and increasing habitat quality.

3. Alternatives. Restoration measures
being considered include changing the
structure’s operational plan to flow at
maximum capacity; to flow at 5,000
cubic feet per second (cfs) on average;
and to include pulsing (fully opening
the structure’s gates during a rise in the
Mississippi River to maximize
suspended sediment delivery). Other
possible alternatives include physical
land modifications to divert water to
areas that currently do not receive
diversion flows; marsh restoration; and
measures to increase native vegetation
and submerged aquatic vegetation.
Alternative plans will be developed
through various combinations of
restoration measures that best meet the
study goals and objectives and is
determined to be cost-effective,
environmentally acceptable and
technically feasible.

4. Public Involvement. Public
involvement, an essential part of the
supplemental EIS process, is integral to
assessing the environmental

consequences of the proposed action
and improving the quality of the
environmental decision making. The
public includes affected and interested
Federal, state, and local agencies, Indian
tribes, concerned citizens, stakeholders,
and other interested parties. Public
participation in the supplemental EIS
process will be strongly encouraged,
both formally and informally, to
enhance the probability of a more
technically accurate, economically
feasible, and socially and politically
acceptable supplemental EIS. Public
involvement will include but is not
limited to: Information dissemination;
identification of problems, needs and
opportunities; idea generation; public
education; problem solving; providing
feedback on proposals; evaluation of
alternatives; conflict resolution by
consensus; public and scoping notices
and meetings; public, stakeholder and
advisory groups consultation and
meetings; and making the supplemental
EIS and supporting information readily
available in conveniently located places,
such as libraries and on the world wide
web.

5. Scoping. Scoping, an early and
open process for identifying the scope of
significant issues related to the
proposed action to be addressed in the
supplemental EIS, will be used to: (a)
Identify the affected public and agency
concerns; (b) facilitate an efficient
supplemental EIS preparation process;
(c) define the issues and alternatives
that will be examined in detail in the
supplemental EIS; and (d) save time in
the overall process by helping to ensure
that the draft supplemental EIS
adequately addresses relevant issues.
The public scoping meeting is
scheduled for October 6, 2009 at 6:00
p-m. at Cytec’s Tom Call Pavilion, 10800
River Road, Waggaman, Louisiana. A
Scoping Meeting Notice will also be
mailed to all interested parties in
September 2009. Additional meetings
could be held, depending upon public
interest and if it is determined that
further public coordination is
warranted.

6. Coordination. The USACE and the
U.S. Fish and Wildlife Service (USFWS)
have formally committed to work
together to conserve, protect, and restore
fish and wildlife resources while
ensuring environmental sustainability of
our Nation’s water resources under the
January 22, 2003, Partnership
Agreement for Water Resources and
Fish and Wildlife. The USFWS will
provide a Fish and Wildlife
Coordination Act Report. Coordination
will be maintained with the USFWS and
the National Marine Fisheries Service
(NMFS) regarding threatened and

endangered species under their
respective jurisdictional
responsibilities. Coordination will be
maintained with the NMFS regarding
essential fish habitat. Coordination will
be maintained with the Natural
Resources Conservation Service
regarding prime and unique farmlands.
The U.S. Department of Agriculture will
be consulted regarding the
“Swampbuster”’ provisions of the Food
Security Act. Coordination will be
maintained with the U.S. Environmental
Protection Agency concerning
compliance with Executive Order
12898, “Federal Action to Address
Environmental Justice in Minority
Populations and Low-Income
Populations.” Coordination will be
maintained with the Advisory Counsel
on Historic Preservation and the State
Historic Preservation Officer. The
Louisiana Department of Natural
Resources will be consulted regarding
consistency with the Coastal Zone
Management Act. The Louisiana
Department of Wildlife and Fisheries
will be consulted concerning potential
impacts to Natural and Scenic Streams.

7. Availability of Draft Supplemental
EIS. The earliest that the draft
supplemental EIS will be available for
public review would be in spring of
2011. The draft supplemental EIS or a
notice of availability will be distributed
to affected Federal, state, and local
agencies, Indian tribes, and other
interested parties.

Dated: August 27, 2009.
Alvin B. Lee,
Colonel, US Army, District Commander.
[FR Doc. E9-21372 Filed 9-3-09; 8:45 am]|
BILLING CODE 3720-58-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Intent To Prepare a Draft Supplemental
Environmental Impact Statement for
the Louisiana Coastal Area (LCA)—
Louisiana, Stabilize Gulf Shoreline at
Point Au Fer Island Feasibility Study

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.
ACTION: Notice of intent.

SUMMARY: The U.S. Army Corps of
Engineers (USACE), along with its local
sponsor the Louisiana Office of Coastal
Protection and Restoration, intends to
prepare a supplemental environmental
impact statement (SEIS) for the
Louisiana Coastal Area (LCA)—
Louisiana, Stabilize Gulf Shoreline at
Point Au Fer Island restoration project.
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This restoration project will examine
measures to increase the stability of the
Gulf of Mexico shoreline on Point Au
Fer Island. This SEIS will be tiered off
of the programmatic EIS for the
Louisiana Coastal Area (LCA)—
Louisiana, Ecosystem Restoration Study,
November 2004. The Record of Decision
for the programmatic EIS was signed on
November 18, 2005.

DATES: See SUPPLEMENTARY INFORMATION
section for scoping meeting dates.

FOR FURTHER INFORMATION CONTACT:
Questions concerning the draft SEIS
should be addressed to Dr. William P.
Klein, Jr., CEMVN-PM-RS, P.O. Box
60267, New Orleans, LA 70160-0267;
telephone: (504) 862—2540; fax: (504)
862—1583; or by e-mail:
william.p.klein.jr@usace.army.mil.

SUPPLEMENTARY INFORMATION:

1. Authority. This SEIS will tier from
the programmatic EIS for the Louisiana
Coastal Area (LCA)—Louisiana,
Ecosystem Restoration Study, November
2004. The Record of Decision for the
Programmatic EIS was signed on
November 18, 2005. The Water
Resources Development Act of 2007
(WRDA 2007) authorized the LCA
ecosystem restoration program. The
authority includes requirements for
comprehensive planning, program
governance, implementation, and other
program components. The LCA
restoration program will facilitate the
implementation of critical restoration
features and essential science and
technology demonstration projects,
increase the beneficial use of dredged
material and determine the need for
modification of selected existing
projects to support coastal restoration
objectives. The LCA near-term plan
includes fifteen elements authorized for
implementation contingent upon
meeting certain reporting requirements.
Specifically, Section 7006(e) of WRDA
2007 authorizes the Secretary of the
Army to carry out additional projects
referred to in the restoration plan.
Section 7006(e)(1) authorizes the
following additional projects: Maintain
Land Bridge between Caillou Lake and
the Gulf of Mexico at a total cost of
$56,300,000; Stabilize the Gulf
Shoreline at Point Au Fer Island project
at a total cost of $43,400,000; the
Modification of Caernarvon Diversion
project at a total cost of $20,700,000;
and the Modification of Davis Pond
Diversion Project at a total cost of
$64,200,000; if the Secretary of the
Army determines such projects are
feasible.

2. Proposed Action. The LCA Gulf
Shoreline Stabilization at Point Au Fer
Island restoration project proposes the

construction of measures to increase the
stability of the gulf shoreline of Point
Au Fer Island. The purpose is to prevent
direct connections from forming
between the Gulf and interior water
bodies as the barrier island is eroded. In
addition to Gulf shoreline protection,
this project would prevent the fresher
bay side water circulation patterns from
being influenced directly by the Gulf,
thus protecting the estuarine habitat,
which has higher quality wetland
habitats, from conversion to marine
habitat.

3. Public Involvement. Public
involvement, an essential part of the
SEIS process, is integral to assessing the
environmental consequences of the
proposed action and improving the
quality of the environmental decision
making. The public includes affected
and interested Federal, state, and local
agencies, Indian tribes, concerned
citizens, stakeholders, and other
interested parties. Public participation
in the SEIS process will be strongly
encouraged, both formally and
informally, to enhance the probability of
a more technically accurate,
economically feasible, and socially and
politically acceptable SEIS. Public
involvement will include but is not
limited to: Information dissemination;
identification of problems, needs and
opportunities; idea generation; public
education; problem solving; providing
feedback on proposals; evaluation of
alternatives; public and scoping notices
and meetings; public, stakeholder and
advisory groups consultation and
meetings; and making the SEIS and
supporting information readily available
in conveniently located places, such as
libraries and on the World Wide Web.

4. Scoping. Scoping, an early and
open process for identifying the scope of
significant issues related to the
proposed action to be addressed in the
SEIS, will be used to: (a) Identify the
affected public and agency concerns; (b)
facilitate an efficient SEIS preparation
process; (c) define the issues and
alternatives that will be examined in
detail in the SEIS; and (d) save time in
the overall process by helping to ensure
that the draft SEIS adequately addresses
relevant issues. A Scoping Meeting
Notice announcing the locations, dates
and times for scoping meetings will be
mailed to all interested parties in
August 2009.

5. Coordination. The USACE and the
U.S. Fish and Wildlife Service (USFWS)
have formally committed to work
together to conserve, protect, and restore
fish and wildlife resources while
ensuring environmental sustainability of
our Nation’s water resources under the
January 22, 2003, Partnership

Agreement for Water Resources and
Fish and Wildlife. The USFWS will
provide a Fish and Wildlife
Coordination Act Report. Coordination
will be maintained with the USFWS and
the National Marine Fisheries Service
(NMFS) regarding threatened and
endangered species under their
respective jurisdictional
responsibilities. Coordination will be
maintained with the NMFS regarding
essential fish habitat. Coordination will
be maintained with the Natural
Resources Conservation Service
regarding prime and unique farmlands.
The U.S. Department of Agriculture will
be consulted regarding the
“Swampbuster”” provisions of the Food
Security Act. Coordination will be
maintained with the U.S. Environmental
Protection Agency concerning
compliance with Executive Order
12898, “Federal Action to Address
Environmental Justice in Minority
Populations and Low-Income
Populations.” Coordination will be
maintained with the Advisory Counsel
on Historic Preservation and the State
Historic Preservation Officer. The
Louisiana Department of Natural
Resources will be consulted regarding
consistency with the Coastal Zone
Management Act. The Louisiana
Department of Wildlife and Fisheries
will be consulted concerning potential
impacts to Natural and Scenic Streams.

5. Availability of Draft SEIS. The
earliest that the draft SEIS will be
available for public review would be in
spring of 2011. The draft SEIS or a
notice of availability will be distributed
to affected Federal, state, and local
agencies, Indian tribes, and other
interested parties.

Dated: August 25, 2009.
Alvin B. Lee,
Colonel, US Army, District Commander.
[FR Doc. E9-21370 Filed 9-3-09; 8:45 am]|
BILLING CODE 3720-58-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Public Hearing for the Draft
Supplemental Environmental Impact
Statement for Renewal of
Authorization To Use Pinecastle
Range, Ocala National Forest, FL

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: Pursuant to Section 102(2)(C)
of the National Environmental Policy
Act of 1969, as implemented by the
Council on Environmental Quality
Regulations (40 Code of Federal
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Regulations [CFR] Parts 1500-1508), the
U.S. Department of the Navy (Navy) has
prepared and filed with the U.S.
Environmental Protection Agency a
Draft Supplemental Environmental
Impact Statement (Draft SEIS) to
evaluate potential environmental effects
of significant new circumstances and
information not available at the time the
Final Environmental Impact Statement
for Renewal of Authorization to Use
Pinecastle Range, Ocala National Forest,
Florida, (January 2002) (2002 FEIS) was
completed.

The Navy will conduct three public
hearings to provide information and
receive oral and written comments on
the Draft SEIS. Federal, State, and local
agencies and interested individuals are
invited to be present or represented at
the public hearings. Navy
representatives will be available to
clarify information related to the Draft
SEIS. This notice announces the date
and location of the public hearings for
this Draft SEIS.

DATES AND ADDRESSES: Open

information sessions will precede

scheduled public hearings and will
allow individuals to review data
presented in the Draft SEIS. Navy
representatives will be available during
the information sessions to clarify
information related to the Draft SEIS.

The open information sessions are

scheduled from 6 p.m. to 7:30 p.m.,

followed by the public hearing from

7:30 p.m. to 9 p.m.

Public hearings will be held on the
following dates and at the following
locations in Florida:

1. September 22, 2009, at the Umatilla
Community Building, 1 South Central
Avenue, Umatilla, Florida;

2. September 23, 2009, at the Eustis
Community Center, 601 Northshore
Drive, Eustis, Florida;

3. September 24, 2009, at the Ocala
American Legion Building, 516 NE
Sanchez Avenue, Ocala, Florida.

FOR FURTHER INFORMATION CONTACT:

Naval Facilities Engineering Command

Southeast (NAVFAC Southeast) P.O.

Box 30, Building 903, NAS Jacksonville,

Jacksonville, Florida 32212-0030; Attn:

SEIS Project Manager; Phone (904) 542—

6301; Facsimile (904) 542—6345.

SUPPLEMENTARY INFORMATION: The SEIS

supplements the Final Environmental

Impact Statement for Renewal of

Authorization to Use Pinecastle Range,

Ocala National Forest, Florida, dated

January 2002. The Record of Decision

for the 2002 FEIS was dated March 29,

2002, and published in the Federal

Register on April 10, 2002, (67 FR

17418). A Notice of Intent to prepare

this Draft SEIS was published in the

Federal Register on June 12, 2008. A
public scoping period was conducted
prior to the development of the Draft
SEIS. During this period, comments
were submitted via mail or
electronically through the project Web
site at http://www.pinecastleseis.com.

Pursuant to 40 CFR 1502.9, this Draft
SEIS was prepared for the limited
purpose of supplementing the 2002
FEIS to analyze new information
regarding range safety zones and assess
the effectiveness of existing mitigation
measures to determine if any additional
mitigation measures or a modification to
the range Operating Plan were
necessary. Following completion of the
2002 FEIS, the Navy adopted a new
safety modeling program. This new
modeling program, SAFE-RANGE,
when applied to current training
operations, indicates that range safety
zones, are larger than previously
modeled. Potential impacts associated
with this new information are the focus
of the Draft SEIS.

The Draft SEIS analyzes the potential
environmental effects resulting from the
revised range safety zones and the
effectiveness of existing mitigation
measures to determine if additional
actions or modifications to the range
Operating Plan are necessary to
maintain public safety and ensure range
sustainability. The Draft SEIS also
evaluates past, present, and reasonably
foreseeable future land use proposals
and forestry actions from a cumulative
impacts perspective. The Draft SEIS
does not propose any changes to targets,
method of delivery (air-to-ground),
types or volumes of ordnance used at
Pinecastle for military training and,
therefore, were not re-analyzed in the
Draft SEIS.

The Draft SEIS has been distributed to
various federal, state, and local
agencies, elected officials, and
interested parties, and is available for
public review at the Umatilla Public
Library, 412 Hatfield Drive, Umatilla,
Florida, 35784; and the Marion County
Public Library, 2720 East Silver Springs
Boulevard, Ocala, Florida, 34470. An
electronic copy of the Draft SEIS is also
available for public viewing at: http://
www.pinecastleseis.com. Oral
statements presented at the public
hearing will be recorded by a
stenographer; however, to ensure
accuracy of the record, all statements
should be submitted in writing. All
statements, both oral and written, will
become part of the public record on the
Draft SEIS and will be responded to in
the Final SEIS. Equal weight will be
given to both oral and written
statements.

In the interest of available time and to
ensure that all who wish to give an oral
statement have the opportunity to do so,
each speaker’s comments will be limited
to three minutes. If a longer statement
is to be presented, it should be
summarized at the public hearing and
the full text submitted in writing either
at the hearing, or faxed or mailed to:
Pinecastle SEIS, c/o Naval Facilities
Engineering Command Southeast
(NAVFAC Southeast); Attn: SEIS Project
Manager; P.O. Box 30, Building 903,
NAS Jacksonville, Jacksonville, Florida
32212-0030; Phone (904) 542-6301;
Facsimile (904) 542—-6345.

All written comments received or
postmarked by October 19, 2009, will
become part of the official public record
and will be responded to in the Final
SEIS.

Dated: August 27, 2009.
A.M. Vallandingham,

Lieutenant Commander, Office of the Judge
Advocate General, U.S. Navy, Federal
Register Liaison Officer.

[FR Doc. E9—-21430 Filed 9-3-09; 8:45 am]|
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Intent To Prepare a Draft Supplemental
Environmental Impact Statement for
the Louisiana Coastal Area (LCA)—
Louisiana, Maintain Landbridge
Between Caillou Lake and the Gulf of
Mexico Feasibility Study

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.

ACTION: Notice of intent.

SUMMARY: The U.S. Army Corps of
Engineers (USACE), along with its local
sponsor the Louisiana Office of Coastal
Protection and Restoration, intends to
prepare a supplemental environmental
impact statement (SEIS) for the
Louisiana Coastal Area (LCA)—
Louisiana, Maintain Land Bridge
between Caillou Lake and the Gulf of
Mexico restoration project. This
restoration project will examine
measures to increase the stability of the
land bridge separating Caillou (Sister)
Lake from the Gulf of Mexico. This SEIS
will tier from the programmatic EIS for
the Louisiana Coastal Area (LCA)—
Louisiana, Ecosystem Restoration Study,
November 2004. The Record of Decision
for the programmatic EIS was signed on
November 18, 2005.

DATES: See SUPPLEMENTARY INFORMATION
section for scoping meeting dates.
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FOR FURTHER INFORMATION CONTACT:
Questions concerning the draft SEIS
should be addressed to Dr. William P.
Klein, Jr., CEMVN-PM-RS, P.O. Box
60267, New Orleans, LA 70160-0267;
telephone: (504) 862—-2540; fax: (504)
862—1583; or by e-mail:
william.p.klein.jr@usace.army.mil.

SUPPLEMENTARY INFORMATION:

1. Authority. This SEIS will tier from
the programmatic EIS for the Louisiana
Coastal Area (LCA)—Louisiana,
Ecosystem Restoration Study, November
2004. The Record of Decision for the
Programmatic EIS was signed on
November 18, 2005. The Water
Resources Development Act of 2007
(WRDA 2007) authorized the LCA
ecosystem restoration program. The
authority includes requirements for
comprehensive planning, program
governance, implementation, and other
program components. The LCA
restoration program will facilitate the
implementation of critical restoration
features and essential science and
technology demonstration projects,
increase the beneficial use of dredged
material and determine the need for
modification of selected existing
projects to support coastal restoration
objectives. The LCA near-term plan
includes fifteen elements authorized for
implementation contingent upon
meeting certain reporting requirements.
Specifically, Section 7006(e) of WRDA
2007 authorizes the Secretary of the
Army to carry out additional projects
referred to in the restoration plan.
Section 7006(e)(1) authorizes the
following additional projects: Maintain
Land Bridge between Caillou Lake and
the Gulf of Mexico at a total cost of
$56,300,000; Stabilize the Gulf
Shoreline at Point Au Fer Island project
at a total cost of $43,400,000; the
Modification of Caernarvon Diversion
project at a total cost of $20,700,000;
and the Modification of Davis Pond
Diversion Project at a total cost of
$64,200,000; if the Secretary of the
Army determines such projects are
feasible.

2. Proposed Action. The LCA
Maintain Land Bridge between Caillou
(Sister) Lake and the Gulf of Mexico
restoration project would propose
measures to increase the stability of the
land bridge separating Caillou (Sister)
Lake from the Gulf of Mexico. The
objectives of the restoration project are
to stem shoreline retreat and prevent
further breaches that have allowed
increased water exchange between the
gulf and the interior water bodies (Bay
Junop and Caillou (Sister) Lake).
Prevention of increased marine
influence would reduce interior wetland

loss as well as preserve the potential for
long-range restoration. Closure of newly
opened channels would restore historic
cross-sections of exchange points,
would reduce marine influences in
interior areas, and allow increased
freshwater influence from Four League
Bay to benefit area marshes.

3. Public Involvement. Public
involvement, an essential part of the
SEIS process, is integral to assessing the
environmental consequences of the
proposed action and improving the
quality of the environmental decision
making process. The public includes
affected and interested Federal, state,
and local agencies, Indian tribes,
concerned citizens, stakeholders, and
other interested parties. Public
participation in the SEIS process will be
strongly encouraged, both formally and
informally, to enhance the probability of
a more technically accurate,
economically feasible, and socially and
politically acceptable SEIS. Public
involvement will include but is not
limited to: Information dissemination;
identification of problems, needs and
opportunities; idea generation; public
education; problem solving; providing
feedback on proposals; evaluation of
alternatives; public and scoping notices
and meetings; public, stakeholder and
advisory groups consultation and
meetings; and making the SEIS and
supporting information readily available
in conveniently located places, such as
libraries and on the World Wide Web.

4. Scoping. Scoping, an early and
open process for identifying the scope of
significant issues related to the
proposed action to be addressed in the
SEIS, will be used to: (a) Identify the
affected public and agency concerns; (b)
facilitate an efficient SEIS preparation
process; (c) define the issues and
alternatives that will be examined in
detail in the SEIS; and (d) save time in
the overall process by helping to ensure
that the draft SEIS adequately addresses
relevant issues. A Scoping Meeting
Notice announcing the locations, dates
and times for scoping meetings will be
mailed to all interested parties in
August 2009.

5. Coordination. The USACE and the
U.S. Fish and Wildlife Service (USFWS)
have formally committed to work
together to conserve, protect, and restore
fish and wildlife resources while
ensuring environmental sustainability of
our Nation’s water resources under the
January 22, 2003, Partnership
Agreement for Water Resources and
Fish and Wildlife. The USFWS will
provide a Fish and Wildlife
Coordination Act Report. Coordination
will be maintained with the USFWS and
the National Marine Fisheries Service

(NMFS) regarding threatened and
endangered species under their
respective jurisdictional
responsibilities. Coordination will be
maintained with the NMFS regarding
essential fish habitat. Coordination will
be maintained with the Natural
Resources Conservation Service
regarding prime and unique farmlands.
The U.S. Department of Agriculture will
be consulted regarding the
“Swampbuster”” provisions of the Food
Security Act. Coordination will be
maintained with the U.S. Environmental
Protection Agency concerning
compliance with Executive Order
12898, ‘“Federal Action to Address
Environmental Justice in Minority
Populations and Low-Income
Populations.” Coordination will be
maintained with the Advisory Counsel
on Historic Preservation and the State
Historic Preservation Officer. The
Louisiana Department of Natural
Resources will be consulted regarding
consistency with the Coastal Zone
Management Act. The Louisiana
Department of Wildlife and Fisheries
will be consulted concerning potential
impacts to Natural and Scenic Streams,
and fish and wildlife issues including
coordination regarding the Sister Lake
Public Oyster Seed Reservation.

5. Availability of Draft SEIS. The
earliest that the draft SEIS will be
available for public review would be in
spring of 2011. The draft SEIS or a
Notice of Availability will be distributed
to affected Federal, state, and local
agencies, Indian tribes, and other
interested parties.

Dated: August 25, 2009.
Alvin B. Lee,
Colonel, US Army, District Commander.
[FR Doc. E9—21374 Filed 9—3—09; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF DEFENSE
Department of the Army
Army Science Board (ASB)

AGENCY: Department of the Army, DOD.
ACTION: Notice; correction.

SUMMARY: The notice of an open meeting
scheduled for Sep 15, 2009 published in
the Federal Register on August 31, 2009
(74 FR 44828) has a revised
classification and agenda. The
survivability and deployability study of
ground platforms session (1230-1330)
will be a classified session at the Secret
clearance level. A second unclassified
session (1345—1430) has been added to
adopt recommendations from the ASB
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Installation 2025 study. The meeting
will now be adjourned at 1445 EDT.
FOR FURTHER INFORMATION CONTACT:
Dennis Schmidt, Army Science Board
Secretariat, at 703-604-7474
SUPPLEMENTARY INFORMATION: Public
attendees desiring to attend the
classified session must have a Secret
clearance and a need to know the
information related to the survivability
topic. Please contact Mr. Justin
Bringhurst at 703—-604—7468 or
justin.bringhurst@us.army.mil to
arrange access to this meeting.

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. E9-21369 Filed 9-3-09; 8:45 am]|
BILLING CODE 3710-08-P

DEPARTMENT OF DEFENSE
Department of the Army

Record of Decision (ROD) for the
Maneuver Center of Excellence
(MCOE) Actions at Fort Benning, GA

AGENCY: Department of the Army, DoD.
ACTION: Record of Decision.

SUMMARY: The Department of the Army
announces the availability of the ROD
that implements MCOE actions at Fort
Benning including construction,
operation and maintenance of proposed
operational facilities, training areas
(including ranges and maneuver areas),
and infrastructure to accommodate the
consolidated Armor and Infantry
missions of the MCOE and the increase
in military personnel and students due
to Army growth.

ADDRESSES: To obtain a copy of the
ROD, contact Mr. John Brent,
FortBenning Directorate of Public
Works, Environmental Management
Division, 6650 Meloy Hall, Building 6,
Room 308, Fort Benning, GA 31905, or
e-mail to: john.brent@us.army.mil.
SUPPLEMENTARY INFORMATION: Two
action alternatives were identified in the
June 2009 MCOE Environmental Impact
Statement (EIS) that would fulfill the
purpose and need of the MCOE action:
Alternative A and Alternative B. The No
Action Alternative was also considered
but it does not meet the purpose and
need of the MCOE actions. The Army
has identified Alternative A as its
preferred alternative because it best
meets the purpose and need of the
MCOE actions. Of the two action
alternatives, Alternative A is the
environmentally preferred alternative.
The Army has decided to proceed
with implementing the Preferred
Alternative (Alternative A) consistent

with the analysis in the MCOE EIS and
supporting studies and comments
provided during formal comment and
review periods. Administrative,
maintenance, barracks, commercial
services, medical, community, dining,
and recreation facilities would be
constructed in three of the four
cantonment areas: Main Post, Sand Hill,
and Harmony Church. Additional
construction in the ranges and
maneuver areas include small- and
large-caliber weapons ranges, heavy
maneuver areas and corridors, drivers’
training course, and vehicle recovery
area to support the training
requirements. In addition, MCOE
activities will include a substantial
long-term increase in training
operations and associated land
disturbance. Included in this EIS is an
increase of 118 military personnel and
2,640 new military students (daily
average) resulting from Grow the Army
actions.

Special consideration was given to the
effect of the preferred alternative on
natural, cultural, and human
environments. Mitigation measures, as
described in the ROD, will be
implemented to avoid, minimize, or
compensate for the adverse effects
identified in the MCOE EIS at Fort
Benning for land use, operational noise,
biological resources (fish and wildlife),
water resources, cultural resources, and
soils. Alternative B would also meet the
MCOE purpose and need, but it was not
selected because it would have
substantially greater impacts on the red-
cockaded woodpecker (RCW) and other
natural and cultural resources. The No
Action Alternative would not meet the
Army’s purpose and need for the MCOE
actions. There are no differences
between Alternatives A and B in impact
to resources such as aesthetics and
visual, socioeconomics, transportation,
utilities, noise, hazardous and toxic
materials and waste, and safety.
Alternative A would impact fewer acres
of soil and water resources than
Alternative B resulting in substantially
less impacts on biological resources,
water resources, soils, and cultural
resources. Impacts on land use and
noise would be significant under both
alternatives. Both alternatives will have
significant impacts on special status
species but Alternative B would have
much greater impacts to the federally
endangered RCW than Alternative A.

The Preferred Alternative includes
actions to avoid or reduce adverse
effects on federally listed species as
identified in the Army’s Biological
Assessment and the U.S. Fish and
Wildlife Service’s Jeopardy Biological
Opinion (JBO) including the Reasonable

and Prudent Alternative, minimization
measures, and terms and conditions.
Even with these mitigation measures,
impacts could still be potentially
significant. Among the changes required
by the JBO are the relocation of the
Scout Leaders Course field training
outside of Fort Benning boundaries to a
location yet to be identified. This will
further reduce impacts to environmental
resources. This relocation action will be
the subject of further National
Environmental Policy Act analysis.

Substantive comments received on
the Final EIS during the waiting period
are addressed in the ROD.

An electronic version of the ROD is
available at http://www.hqda.army.mil/
acsim/brac/nepa_eis_docs.htm.

Dated: August 28, 2009.
Addison D. Davis, IV,

Deputy Assistant Secretary of the Army,
(Environment, Safety and Occupational
Health).

[FR Doc. E9-21300 Filed 9-3-09; 8:45 am]|
BILLING CODE 3710-08-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Request

AGENCY: Department of Education.

SUMMARY: The Secretary of Education
requests comments on the Free
Application for Federal Student Aid
(FAFSA) that the Secretary proposes to
use for the 2010-2011 award year. The
FAFSA is completed by students and
their families, and the information
submitted on the form is used to
determine the students’ eligibility and
need for financial aid under the student
financial assistance programs
authorized under Title IV of the Higher
Education Act of 1965, as amended
(Title IV, HEA Programs).

The Department is committed to
improving the federal student aid
application process for individuals
completing the Free Application for
Federal Student Aid (FAFSA). Because
99 percent of student applicants opt to
apply electronically, much of the
Department’s recent improvements have
focused on FAFSA on the Web which
maximizes the use of ‘skip logic’ and
previously submitted FAFSA data, to
dramatically reduce applicant’s burden.
For the 2010-2011 cycle FAFSA on the
Web and the Pre-filled FAFSA will be
further improved by the implementation
of significant enhancements facilitated
by a Web technology upgrade. The
upgraded application will include new
features, functionality and a level of
user interaction that was not previously
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available. The Web site display and
navigation will be much more dynamic
and personalized.

For the one percent of FAFSA
applicants who complete the paper
FAFSA, the Department has simplified
the application process by grouping like
questions together; incorporating
previously supplemental worksheets
into the application; improving the
layout of the form; and clearly
delineating between student and
parental questions. For those students
who prefer to submit a paper FAFSA
but do not have access to a pre-printed
FAFSA form, the Department has
created a FASFA PDF that can be
downloaded from the Internet and
completed, either on a PC or by hand,
and mailed to the Department.

In addition, the Department has
created numerous on-line and paper
resources to assist students with the
FAFSA process. The Web site Student
Aid on the Web (http://
www.studentaid.ed.gov) provides a vast
array of student-centric information on
researching colleges, finding
scholarships, preparing academically,
and applying for federal student
assistance. The FAFSA4caster Web site
(http://www.fafsa4caster.ed.gov) enables
students to obtain an early estimate of
their eligibility for federal student aid
while increasing their knowledge of the
financial aid process. FAFSA4caster
users who opt to provide demographic
information about themselves can later
‘pre-populate’ a FAFSA, thereby
shortening the application completion
time. Working with customers,
stakeholders, partners and Congress, the
Department will continue its
commitment to further streamline the
experience for FAFSA applicants in the
future.

DATES: Interested persons are invited to
submit comments on or before
November 3, 2009.

ADDRESSES: Comments may be
submitted electronically through e-mail
to FAFSA.Comments@ed.gov. Requests
for copies of the proposed information
collection request may be accessed from
http://edicsweb.ed.gov by selecting the
“Browse Pending Collections” link and
by clicking on link number 4120. When
you access the information collection
request, click on “Download
Attachments” to view. Written requests
for information should be addressed to
U.S. Department of Education, 400
Maryland Avenue, SW., LBJ,
Washington, DC 20202—4537. In
addition, interested persons can access
this information clearance request on
the Internet:

(1) Go to IFAP at http://ifap.ed.gov

(2) Click on “Processing Resources”

(3) Click on “FAFSA and SAR
Materials”

(4) Click on “2010-2011"

(5) Click on “Draft FAFSA Form/
Instructions”

Please note that the free Adobe
Acrobat Reader software, version 4.0 or
greater, is necessary to view this file.
This software can be downloaded for
free from Adobe’s Web site: http://
www.adobe.com.

FOR FURTHER INFORMATION CONTACT:
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m. Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: The
Secretary is publishing this request for
comment under the Provisions of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501 ef seq. Under that Act, ED
must obtain the review and approval of
the Office of Management and Budget
(OMB) before it may use a form to
collect information. However, under
procedure for obtaining approval from
OMB, ED must first obtain public
comment of the proposed form, and to
obtain that comment, ED must publish
this notice in the Federal Register. In
addition to comments requested above,
to accommodate the requirements of the
Paperwork Reduction Act, the Secretary
is interested in receiving comments
with regard to the following matters: (1)
Is this collection necessary to the proper
functions of the Department, (2) will
this information be processed and used
in a timely manner, (3) is the estimate
of burden accurate, (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected, and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: August 31, 2009.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Federal Student Aid

Type of Review: Revision.

Title: Free Application for Federal
Student Aid (FAFSA).

Frequency: Annually.

Affected Public: Individuals or
Households; Business or other for-profit;
Not-for-profit.

Annual Reporting and Recordkeeping
Hour Burden:

Responses: 21,696,675.
Burden Hours: 10,131,696.

Abstract: Section 483 of the Higher
Education Act of 1965, as amended
(HEA), requires the Secretary, in
cooperation with agencies and
organizations involved in providing
student financial assistance, to produce,
distribute and process free of charge a
common financial reporting form to be
used to determine the need and
eligibility of a student for financial
assistance under the Title IV, HEA
Programs. This form is the FAFSA and
applicants can apply either
electronically or by paper. In addition,
Section 483 authorizes the Secretary to
include on the FAFSA non-financial
data items that assist States in awarding
State student financial assistance.

Requests for copies of the proposed
FAFSA information collection request
may be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 4120.
Written requests for information on the
proposed FAFSA should be addressed
to U.S. Department of Education, 400
Maryland Avenue, SW., LBJ,
Washington, DC 20202-4537. Requests
may also be electronically mailed to
ICDocketMgr@ed.gov or faxed to (202)
401-0920. Please specify the complete
title of the information collection when
making your request. Comments
regarding burden and/or the collection
activity requirements should be directed
to the e-mail address
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339 between 8 a.m. and 8
p-m., Eastern time, Monday through
Friday.

[FR Doc. E9—-21483 Filed 9-3-09; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services; Overview
Information; Personnel Development
To Improve Services and Results for
Children With Disabilities—
Paraprofessional Preservice Program
Improvement Grants; Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 2010

Catalog of Federal Domestic
Assistance (CFDA) Number: 84.325N.

Dates:

Applications Available: September 4,
2009.

Deadline for Transmittal of
Applications: November 3, 2009.

Deadline for Intergovernmental
Review: January 4, 2010.
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Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The purposes of
this program are to (1) Help address
State-identified needs for highly
qualified personnel—in special
education, related services, early
intervention, and regular education—to
work with infants, toddlers, and
children with disabilities; and (2)
ensure that those personnel have the
necessary skills and knowledge, derived
from practices that have been
determined through scientifically based
research and experience, to be
successful in serving those children.

Priority: In accordance with 34 CFR
75.105(b)(2)(v), this priority is from
allowable activities specified in the
statute (see sections 662 and 681(d) of
the Individuals with Disabilities
Education Act (IDEA), 20 U.S.C. 1400 et
seq.).

?‘lbso]ute Priority: For FY 2010 and
any subsequent year in which we make
awards from the list of unfunded
applicants from this competition, this
priority is an absolute priority. Under 34
CFR 75.105(c)(3), we consider only
applications that meet this priority.

This priority is:

Personnel Development To Improve
Services and Results for Children With
Disabilities—Paraprofessional
Preservice Program Improvement Grants

Background: Paraprofessionals
provide important services to children
with disabilities ages birth through 21
and their families. In early intervention
(EI) programs, preschools, and
elementary, middle, and high schools,
paraprofessionals provide instructional
support, modify instructional materials,
implement behavioral management
plans, assist in the implementation of
postsecondary education transition
plans, and collect data to monitor
children’s development and learning
(Kellegrew, Pacifico-Banta, & Stewart,
2008; Mikulecky & Baber, 2005;
Shkodriani, 2003). Kellegrew, Pacifico-
Banta, and Stewart (2008) and
Shkodriani (2003) note that
paraprofessionals have become
increasingly responsible for other
activities involving children with
disabilities, such as participating in the
development of their Individualized
Family Service Plans and
Individualized Education Programs;
providing direct services to children
and their families, including small
group instruction and one-on-one
tutoring; and assisting with classroom
management. Despite the critical roles
that paraprofessionals play in the lives
of children with disabilities, scant

attention has been paid to ensure that
early childhood or K through 12
paraprofessional preservice programs
adequately prepare paraprofessionals to
serve this population.

In a survey of coordinators for the Part
C infants and toddlers program under
IDEA, half of the respondents indicated
that their State had added or created
new professional categories, particularly
at the paraprofessional level (Center to
Inform Personnel Preparation Policy
and Practice in Early Intervention and
Preschool Education, 2004a). Many
States are trying to identify training
opportunities for paraprofessionals in EI
or work on strategies to increase the
quality of preservice programs
(Kellegrew et al., 2008). Coordinators for
the Part B section 619 preschool
program under IDEA also expressed
concern about the adequacy of training
of paraprofessionals, particularly to
work with young children with
disabilities and their families (Center to
Inform Personnel Preparation Policy
and Practice in Early Intervention and
Preschool Education, 2004b). Although
national professional organizations (e.g.,
The Division for Early Childhood of the
Council for Exceptional Children and
the National Association for the
Education of Young Children) have
personnel standards that could be used
to guide the training of
paraprofessionals working with young
children with disabilities and their
families, many of the certificate or
associate degree programs that train
paraprofessionals have yet to reach
these standards or offer practicum
experience in working with children
with disabilities and their families
(Chang, Early, & Winton, 2005).

Section 635(a)(9) of Part C of IDEA
and section 612(a)(14)(B) of Part B of
IDEA and 34 CFR 300.156(b)(1) of the
IDEA Part B regulations require States to
provide assurances that they have
established paraprofessional
qualifications that are consistent with
State-approved or State-recognized
certification, licensing, registration, or
other comparable requirements that
apply to the professional discipline in
which those personnel are providing
early intervention, special education, or
related services. Westat (2002) reported
that the average paraprofessional works
in five different classes per week and
serves 21 students, 15 of whom have
disabilities; consequently, it is
important that paraprofessionals are
trained to meet standards that will
prepare them to provide effective
services to all students. According to
Giangreco (2003), paraprofessionals in
elementary and secondary special
education settings are under-trained or

untrained to work with students with
disabilities. Improving paraprofessional
preservice programs will help ensure
that paraprofessionals are adequately
trained to meet the requirements under
IDEA and thus, better prepared to meet
the needs of children with disabilities.

The Office of Special Education
Programs (OSEP) is establishing this
priority to improve preservice programs
for paraprofessionals who serve
children ages birth through five and in
grades K through 12 by enhancing or
redesigning curricula to adequately train
these paraprofessionals to address the
needs of children with disabilities.

Priority: The purpose of this priority
is to provide Federal support to improve
the quality of existing paraprofessional
certificate or associate degree programs.
Institutions receiving support under this
priority must enhance or redesign the
program curricula so that
paraprofessionals are well-prepared to
work with children with disabilities and
their families. There are two focus areas
under this priority. Under focus area A,
the Secretary intends to support
improvement grants for EI, early
childhood special education (ECSE),
and early childhood education (ECE)
paraprofessional preservice programs.
Under focus area B, the Secretary
intends to support improvement grants
for K through 12 paraprofessional
preservice programs.

Note: Applicants must identify the specific
focus area, A or B, under which they are
applying as part of the competition title on
the application cover sheet (SF form 424, line
4). Applicants may not submit the same
proposal under more than one focus area.

Focus Area A: EI, ECSE, and ECE
Paraprofessional Preservice Programs

The programs under focus area A
include certificate or associate degree
programs at institutions of higher
education (IHEs), including community
colleges, that train EI, ECSE, or ECE
paraprofessionals to serve children ages
birth through five. These programs
under this focus area must enhance or
redesign their curricula by: (1)
Incorporating evidence-based and
competency-based practices and content
in special education into each course;
and (2) providing at least one practicum
experience in a program that serves
children with disabilities ages birth
through five and their families.
Paraprofessional students must obtain
the knowledge, training, and skills
necessary to work effectively with
licensed or certified practitioners to
provide appropriate services to children
with disabilities and their families. In
addition, the programs under this focus
area must ensure that program graduates
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meet the qualifications for
paraprofessionals that are consistent
with the State standards in accordance
with section 635(a)(9) of IDEA or section
612(a)(14)(B) of IDEA and 34 CFR
300.156(b) of the IDEA Part B
regulations, as appropriate, or in States
that do not have State standards, meet
appropriate national professional
organization standards for
paraprofessionals.

Focus Area B: K Through 12
Paraprofessional Preservice Programs

The programs under focus area B
include certificate or associate degree
programs at IHEs, including community
colleges, that train paraprofessionals to
serve students in grades K through 12.
The programs under this focus area
must enhance or redesign the curricula
by: (1) Incorporating evidence-based
and competency-based practices and
content in special education into each
course; and (2) providing at least one
practicum experience in a setting that
serves children with disabilities in
grades K through 12 and their families.
Paraprofessional students must obtain
the knowledge, training, and skills
necessary to work effectively with
licensed or certified K through 12
practitioners to provide appropriate
services to children with disabilities
and their families. In addition, the
programs under this focus area must
ensure that program graduates meet the
qualifications for paraprofessionals that
are consistent with the State standards
in accordance with section 612(a)(14)(B)
of IDEA and 34 CFR 300.156(b) of the
IDEA Part B regulations or in States that
do not have State standards, meet the
paraprofessional standards in
accordance with section 1119 of the
Elementary and Secondary Education
Act of 1965, as amended.

To be considered for funding under
the Paraprofessional Preservice Program
Improvement Grants absolute priority,
focus area A or B, applicants must meet
the application requirements contained
in this priority. All projects funded
under this absolute priority also must
meet the programmatic and
administrative requirements specified in
the priority.

Note: The two focus areas under this
priority only support the improvement of
existing EI, ECSE, and ECE or K through 12
paraprofessional preservice programs. This
priority does not support the development of
new paraprofessional preservice programs,
nor does it provide for financial support of
paraprofessional students during any year of
the project. Projects training
paraprofessionals in other related services,
speech/language or adapted physical
education are not eligible under these focus
areas.

Application Requirements for Focus
Areas A and B

An applicant must include in its
application—

(a) A plan to implement the activities
described in the Project Activities
section of this priority. In this plan,
applicants must describe first-year
activities, include a three-year timeline
and implementation plan, and indicate
the projected number of graduates;

(b) A budget that includes attendance
at a three-day Project Directors’
Conference in Washington, DC, during
each year of the project period; and

(c) An appendix that includes all
course syllabi for the existing
paraprofessional preservice program.

Project Activities for Focus Areas A and

To meet the requirements of this
priority, the project, at a minimum,
must conduct the following activities:

(a) Based on the plan described under
paragraph (a) of the Application
Requirements, enhance or redesign the
paraprofessional preservice program’s
curricula by incorporating evidence-
based and competency-based practices
and content in special education into
each course and by providing at least
one practicum experience in a setting
that serves children with disabilities
and their families. This work must be
done in the first year of the project;
must describe the proposed project
activities associated with
implementation of the curricula; and
may be implemented with the approval
of the OSEP Project Officer. The
improved paraprofessional preservice
program must—

(1) Be aligned to State standards for
paraprofessionals, or in States that do
not have State standards, meet
appropriate national professional
organization standards for
paraprofessionals; and

(2) Be designed to ensure that
paraprofessional students receive
training, and develop knowledge and
skills, in the following areas:

(i) Collaborating and working
effectively with licensed and certified
professional practitioners, as
appropriate.

(ii) Implementing social-emotional
and behavioral interventions and
classroom management practices.

(iii) Implementing instructional
strategies to support early development
and learning or academic achievement.

(iv) Using technology to enhance
children’s development and access to
natural learning opportunities or
participation in the general education
curriculum.

(v) Observing and collecting data for
progress monitoring.

(vi) Communicating effectively with
children and families.

(vii) Assisting in the implementation
of transition plans and services across
settings from EI to preschool, preschool
to elementary school, elementary school
to secondary school, and secondary
school to postsecondary education (post
school) or the workforce, as appropriate.

(viii) Working with children and
families from diverse cultural and
linguistic backgrounds, including
limited English proficient children with
disabilities.

Note: In alignment with the principle
outlined in the American Recovery and
Reinvestment Act of 2009 to make
improvements in teacher effectiveness and in
the equitable distribution of qualified
personnel for all children, particularly
children who are most in need, OSEP
encourages programs to provide practicum
experiences in high-poverty and rural
settings.

(b) Develop and implement a plan to
ensure that program faculty have the
necessary support, knowledge, and
skills to implement the new content and
to train paraprofessional students to
work with children with disabilities.

(c) Develop and implement a
management plan for instituting the
improved paraprofessional preservice
program developed in the first year.

(d) Demonstrate how the improved
program will work with other projects
funded by OSEP and the Department of
Education to incorporate existing
training resources on evidence-based
practices (e.g., the IRIS Center for
Faculty Enhancements: http://
iris.peabody.vanderbilt.edu and
CONNECT: The Center to Mobilize
Early Childhood Knowledge: http://
community.fpg.unc.edu/connect).

(e) Submit the revised curriculum and
syllabi for courses that are included in
the improved program to the OSEP
Project Officer at the end of the first year
of the project period and make any
necessary revisions required by the
OSEP Project Officer.

(f) Communicate and collaborate with
the OSEP Project Officer to determine
how the project will evaluate the
project’s goals and objectives, including
the implementation of revised
coursework, and how the project will
report the impact to OSEP in annual
performance reports and final
performance reports.

(g) Implement a plan to maintain the
improved program once Federal funding
ends.

(h) If the project maintains a Web site,
include relevant information about the
revised program and documents in a



45840

Federal Register/Vol. 74, No. 171/Friday, September 4, 2009/ Notices

form that meets government or industry-
recognized standards for accessibility.
(i) Maintain ongoing communication
with the OSEP Project Officer through
monthly phone conversations or e-mail
communication and participate in
monthly grantee community of practice
teleconferences, as directed by OSEP.
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Waiver of Proposed Rulemaking:
Under the Administrative Procedure Act
(APA) (5 U.S.C. 553), the Department
generally offers interested parties the
opportunity to comment on proposed
priorities and requirements. Section
681(d) of IDEA, however, makes the
public comment requirements of the
APA inapplicable to the priority in this
notice.

Program Authority: 20 U.S.C. 1462 and
1481.

Applicable Regulations: The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
84, 85, 86, 97, 98, and 99.

Note: The regulations in 34 CFR part 79

apply to all applicants except Federally
recognized Indian Tribes.

Note: The regulations in 34 CFR part 86
apply to IHEs only.

II. Award Information

Type of Award: Cooperative
Agreement.

Estimated Available Funds: The
Administration has requested
$88,152,592 for the Personnel
Development to Improve Services and
Results for Children with Disabilities
program for FY 2010, of which we
intend to use an estimated $1,500,000
for the competition announced in this
notice. The actual level of funding, if
any, depends on final congressional
action. However, we are inviting
applications to allow enough time to
complete the grant process if Congress
appropriates funds for this program.

Contingent upon the availability of
funds and the quality of applications,
we may make additional awards in FY
2011 from this competition.

Estimated Range of Awards:
$145,000-150,000.

Estimated Average Size of Awards:
$150,000.

Maximum Award: We will reject any
application that proposes a budget
exceeding $150,000 for a single budget
period of 12 months. The Assistant
Secretary for Special Education and
Rehabilitative Services may change the
maximum amount through a notice
published in the Federal Register.

Estimated Number of Awards: 10.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 48 months.
III. Eligibility Information

1. Eligible Applicants: IHEs (as
defined in section 101 of the Higher
Education Act of 1965).

2. Cost Sharing or Matching: This
competition does not require cost
sharing or matching.

3. Other: General Requirements—(a)
The projects funded under this
competition must make positive efforts
to employ and advance in employment
qualified individuals with disabilities
(see section 606 of IDEA).

(b) Applicants and grant recipients
funded under this competition must
involve individuals with disabilities or
parents of individuals with disabilities
ages birth through 26 in planning,
implementing, and evaluating the
projects (see section 682(a)(1)(A) of
IDEA).

IV. Application and Submission
Information

1. Address To Request Application
Package: Education Publications Center
(ED Pubs), P.O. Box 1398, Jessup, MD
20794-1398. Telephone, toll free: 1—
877-433-7827. Fax: (301) 470-1244. If
you use a telecommunications device
for the deaf (TDD), call, toll free: 1-877—
576-7734.

You can contact ED Pubs at its Web
site, also: http://www.ed.gov/pubs/
edpubs.html or at its e-mail address:
edpubs@inet.ed.gov.

If you request an application package
from ED Pubs, be sure to identify this
competition as follows: CFDA number
84.325N.

Individuals with disabilities can
obtain a copy of the application package
in an accessible format (e.g., braille,
large print, audiotape, or computer
diskette) by contacting the person or
team listed under Accessible Format in
section VIII of this notice.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
competition.

Page Limit: The application narrative
(Part III of the application) is where you,
the applicant, address the selection
criteria that reviewers use to evaluate
your application. You must limit the
application narrative to the equivalent
of no more than 50 pages, using the
following standards:

e A “page” is 8.5” x 11”7, on one side
only, with 1” margins at the top, bottom,
and both sides.

¢ Double space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions, as well as all
text in charts, tables, figures, and
graphs.
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e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch).

The page limit does not apply to Part
I, the cover sheet; Part II, the budget
section, including the narrative budget
justification; Part IV, the assurances and
certifications; or the one-page abstract,
the resumes, the bibliography, the
references, or the letters of support.
However, the page limit does apply to
all of the application narrative section
(Part III).

We will reject your application if you
exceed the page limit or if you apply
other standards and exceed the
equivalent of the page limit.

3. Submission Dates and Times:

Applications Available: September 4,
2009.

Deadline for Transmittal of
Applications: November 3, 2009.

Applications for grants under this
competition may be submitted
electronically using the Electronic Grant
Application System (e-Application)
accessible through the Department’s e-
Grants site, or in paper format by mail
or hand delivery. For information
(including dates and times) about how
to submit your application
electronically, or in paper format by
mail or hand delivery, please refer to
section IV. 6. Other Submission
Requirements of this notice.

We do not consider an application
that does not comply with the deadline
requirements.

Individuals with disabilities who
need an accommodation or auxiliary aid
in connection with the application
process should contact the person listed
under FOR FURTHER INFORMATION
CONTACT in section VII of this notice. If
the Department provides an
accommodation or auxiliary aid to an
individual with a disability in
connection with the application
process, the individual’s application
remains subject to all other
requirements and limitations in this
notice.

Deadline for Intergovernmental
Review: January 4, 2010.

4. Intergovernmental Review: This
competition is subject to Executive
Order 12372 and the regulations in 34
CFR part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
competition.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Other Submission Requirements:
Applications for grants under this
competition may be submitted

electronically or in paper format by mail
or hand delivery.

a. Electronic Submission of
Applications

If you choose to submit your
application to us electronically, you
must use e-Application, accessible
through the Department’s e-Grants Web
site at: http://e-grants.ed.gov.

While completing your electronic
application, you will be entering data
online that will be saved into a
database. You may not e-mail an
electronic copy of a grant application to
us.
Please note the following:

e Your participation in e-Application
is voluntary.

¢ You must complete the electronic
submission of your grant application by
4:30:00 p.m., Washington, DC time, on
the application deadline date. E—
Application will not accept an
application for this competition after
4:30:00 p.m., Washington, DC time, on
the application deadline date.
Therefore, we strongly recommend that
you do not wait until the application
deadline date to begin the application
process.

e The hours of operation of the e-
Grants Web site are 6:00 a.m. Monday
until 7:00 p.m. Wednesday; and 6:00
a.m. Thursday until 8:00 p.m. Sunday,
Washington, DC time. Please note that,
because of maintenance, the system is
unavailable between 8:00 p.m. on
Sundays and 6:00 a.m. on Mondays, and
between 7:00 p.m. on Wednesdays and
6:00 a.m. on Thursdays, Washington,
DC time. Any modifications to these
hours are posted on the e-Grants Web
site.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you submit your
application in paper format.

¢ You must submit all documents
electronically, including all information
you typically provide on the following
forms: the Application for Federal
Assistance (SF 424), the Department of
Education Supplemental Information for
SF 424, Budget Information—Non-
Construction Programs (ED 524), and all
necessary assurances and certifications.
You must attach any narrative sections
of your application as files in a .DOC
(document), .RTF (rich text), or .PDF
(Portable Document) format. If you
upload a file type other than the three
file types specified in this paragraph or
submit a password protected file, we
will not review that material.

e Your electronic application must
comply with any page limit
requirements described in this notice.

e Prior to submitting your electronic
application, you may wish to print a
copy of it for your records.

¢ After you electronically submit
your application, you will receive an
automatic acknowledgment that will
include a PR/Award number (an
identifying number unique to your
application).

e Within three working days after
submitting your electronic application,
fax a signed copy of the SF 424 to the
Application Control Center after
following these steps:

(1) Print SF 424 from e-Application.

(2) The applicant’s Authorizing
Representative must sign this form.

(3) Place the PR/Award number in the
upper right hand corner of the hard-
copy signature page of the SF 424.

(4) Fax the signed SF 424 to the
Application Control Center at (202)
245-6272.

e We may request that you provide us
original signatures on other forms at a
later date.

Application Deadline Date Extension
in Case of System Unavailability: If you
are prevented from electronically
submitting your application on the
application deadline date because e-
Application is unavailable, we will
grant you an extension of one business
day to enable you to transmit your
application electronically, by mail, or by
hand delivery. We will grant this
extension if—

(1) You are a registered user of e-
Application and you have initiated an
electronic application for this
competition; and

(2) (a) E-Application is unavailable for
60 minutes or more between the hours
of 8:30 a.m. and 3:30 p.m., Washington,
DC time, on the application deadline
date; or

(b) E-Application is unavailable for
any period of time between 3:30 p.m.
and 4:30:00 p.m., Washington, DC time,
on the application deadline date.

We must acknowledge and confirm
these periods of unavailability before
granting you an extension. To request
this extension or to confirm our
acknowledgment of any system
unavailability, you may contact either
(1) the person listed elsewhere in this
notice under FOR FURTHER INFORMATION
CONTACT (see VII. Agency Contact) or (2)
the e-Grants help desk at 1-888-336—
8930. If e-Application is unavailable
due to technical problems with the
system and, therefore, the application
deadline is extended, an e-mail will be
sent to all registered users who have
initiated an e-Application.

Extensions referred to in this section
apply only to the unavailability of e-
Application. If e-Application is
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available, and, for any reason, you are
unable to submit your application
electronically or you do not receive an
automatic acknowledgment of your
submission, you may submit your
application in paper format by mail or
hand delivery in accordance with the
instructions in this notice.

b. Submission of Paper Applications by
Mail

If you submit your application in
paper format by mail (through the U.S.
Postal Service or a commercial carrier),
you must mail the original and two
copies of your application, on or before
the application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.325N), LB] Basement
Level 1, 400 Maryland Avenue, SW.,
Washington, DC 20202-4260.

You must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark.

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.

c¢. Submission of Paper Applications by
Hand Delivery

If you submit your application in
paper format by hand delivery, you (or
a courier service) must deliver the
original and two copies of your
application by hand, on or before the
application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.325N), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202-4260.

The Application Control Center
accepts hand deliveries daily between
8:00 a.m. and 4:30:00 p.m., Washington,
DC time, except Saturdays, Sundays,
and Federal holidays.

Note for Mail or Hand Delivery of Paper
Applications: If you mail or hand deliver
your application to the Department—

(1) You must indicate on the envelope
and—if not provided by the Department—in
Item 11 of the SF 424 the CFDA number,
including suffix letter, if any, of the
competition under which you are submitting
your application; and

(2) The Application Control Center will
mail to you a notification of receipt of your
grant application. If you do not receive this
grant notification within 15 business days
from the application deadline date, you
should call the U.S. Department of Education
Application Control Center at (202) 245—
6288.

V. Application Review Information

1. Selection Criteria: The selection
criteria for this competition are from 34
CFR 75.210 and are listed in the
application package.

2. Review and Selection Process: In
the past, the Department has had
difficulty finding peer reviewers for
certain competitions because so many
individuals who are eligible to serve as
peer reviewers have conflicts of interest.
The Standing Panel requirements under
IDEA also have placed additional
constraints on the availability of
reviewers. Therefore, the Department
has determined that, for some
discretionary grant competitions,
applications may be separated into two
or more groups and ranked and selected
for funding within the specific groups.
This procedure will make it easier for
the Department to find peer reviewers
by ensuring that greater numbers of
individuals who are eligible to serve as
reviewers for any particular group of
applicants will not have conflicts of
interest. It also will increase the quality,
independence, and fairness of the
review process while permitting panel
members to review applications under
discretionary grant competitions for
which they also have submitted
applications. However, if the
Department decides to select an equal
number of applications in each group
for funding, this may result in different
cut-off points for fundable applications
in each group.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN). We may notify you informally,
also.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package

and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: At the end of your
project period, you must submit a final
performance report, including financial
information, as directed by the
Secretary. If you receive a multi-year
award, you must submit an annual
performance report that provides the
most current performance and financial
expenditure information as directed by
the Secretary under 34 CFR 75.118. The
Secretary may also require more
frequent performance reports under 34
CFR 75.720(c). For specific
requirements on reporting, please go to
http://www.ed.gov/fund/grant/apply/
appforms/appforms.html.

4. Performance Measures: Under the
Government Performance and Results
Act of 1993 (GPRA), the Department has
established a set of performance
measures, including long-term
measures, that are designed to yield
information on various aspects of the
effectiveness and quality of the
Personnel Development to Improve
Services and Results for Children with
Disabilities program. These measures
include: (1) The percentage of projects
that incorporate scientifically based or
evidence-based practices; (2) the
percentage of scholars who exit training
programs prior to completion due to
poor academic performance; (3) the
percentage of degree or certification
recipients who are working in the
area(s) for which they were trained
upon program completion; (4) the
percentage of degree or certification
recipients who are working in the
area(s) for which they were trained
upon program completion and are fully
qualified under IDEA; (5) the percentage
of scholars completing IDEA-funded
training programs who are
knowledgeable and skilled in
scientifically based or evidence-based
practices for children with disabilities;
and (6) the percentage of program
graduates who maintain employment for
three or more years in the area(s) for
which they were trained.

Grantees may be asked to participate
in assessing and providing information
on these aspects of program quality.

VII. Agency Contact

FOR FURTHER INFORMATION CONTACT:
Shedeh Hajghassemali, U.S. Department
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of Education, 400 Maryland Avenue,
SW., room 4091, Potomac Center Plaza
(PCP), Washington, DC 20202-2550.
Telephone: (202) 245-7506.

If you use a TDD, call the Federal
Relay Service (FRS), toll free, at 1-800—
877—-8339.

VIII. Other Information

Accessible Format: Individuals with
disabilities can obtain this document
and a copy of the application package in
an accessible format (e.g., Braille, large
print, audiotape, or computer diskette)
by contacting the Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 5075, PCP, Washington, DC
20202-2550. Telephone: (202) 245—
7363. If you use a TDD, call the FRS, toll
free, at 1-800—877-8339.

Electronic Access to this Document:
You can view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Delegation of Authority: The Secretary
of Education has delegated authority to
Andrew J. Pepin, Executive
Administrator for the Office of Special
Education and Rehabilitative Services to
perform the functions of the Assistant
Secretary for Special Education and
Rehabilitative Services.

Dated: August 31, 2009.
Andrew J. Pepin,

Executive Administrator for Special
Education and Rehabilitative Services.

[FR Doc. E9—21436 Filed 9—3—09; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
Office of Special Education and
Rehabilitative Services; List of
Correspondence

AGENCY: Department of Education.

ACTION: List of Correspondence from
October 1, 2008 through December 31,
2008.

SUMMARY: The Secretary is publishing
the following list pursuant to section
607(f) of the Individuals with
Disabilities Education Act (IDEA).
Under section 607(f) of the IDEA, the
Secretary is required, on a quarterly
basis, to publish in the Federal Register
a list of correspondence from the U.S.
Department of Education (Department)
received by individuals during the
previous quarter that describes the
interpretations of the Department of the
IDEA or the regulations that implement
the IDEA.

FOR FURTHER INFORMATION CONTACT:
Laura Duos or Mary Louise Dirrigl.
Telephone: (202) 245-7468.

If you use a telecommunications
device for the deaf (TDD), you can call
the Federal Relay Service (FRS), toll
free, at 1-800-877—-8339.

Individuals with disabilities can
obtain a copy of this notice in an
accessible format (e.g., braille, large
print, audiotape, or computer diskette)
on request to the contact persons listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION:

The following list identifies
correspondence from the Department
issued from October 1, 2008 through
December 31, 2008. Included on the list
are those letters that contain
interpretations of the requirements of
the IDEA and its implementing
regulations, as well as letters and other
documents that the Department believes
will assist the public in understanding
the requirements of the law and its
regulations. The date of and topic
addressed by each letter are identified,
and summary information is also
provided, as appropriate. To protect the
privacy interests of the individual or
individuals involved, personally
identifiable information has been
redacted, as appropriate.

Part A—General Provisions
Section 602—Definitions
Topic Addressed: Highly Qualified

O Letter dated December 15, 2008 to
National Association of Private Special
Education Centers Executive Director
and CEO Sherry Kolbe, concerning
requirements for highly qualified
special education teachers and
assessments of children with
disabilities.

Part B—Assistance for Education of All
Children With Disabilities

Section 611—Authorization; Allotment;
State-Level Activities; Authorization of
Appropriations

Topic Addressed: State-Level Activities

O Letter dated December 11, 2008 to
Louisiana State Department of
Education Acting Director of Division of
Educational Improvement and
Assistance Susan W. Batson, concerning
the use of funds reserved for State-level
activities for professional development
to implement Louisiana’s Positive
Behavior Supports Initiative.

Section 613—Local Educational Agency
Eligibility
Topic Addressed: Use of Funds

O Letter dated October 31, 2008 to
Fiscal and Policy Advisor for Rural and
Sparsely Populated Consortium of
California James Kennedy, concerning
the excess cost and supplement-not-
supplant requirements in Part B of the
IDEA that apply to local educational
agencies (LEAs).

Topic Addressed: Early Intervening
Services

O Office of Special Education
Programs (OSEP) Memorandum 08-09,
dated July 28, 2008 to Chief State
School Officers, entitled Coordinated
Early Intervening Services Under Part B
of the Individuals with Disabilities
Education Act.

Section 614—Evaluations, Eligibility
Determinations, Individualized
Education Programs, and Educational
Placements

Topic Addressed: Parental Consent

O Letter dated November 17, 2008 to
Harrisburg, Pennsylvania attorney
Jeffrey F. Champagne, clarifying the
parental consent requirements in Part B
of the IDEA that apply when children
with disabilities receive special
education and related services in
preschool from an intermediate
educational unit and subsequently
receive special education and related
services in kindergarten from a school
district.

Section 615—Procedural Safeguards

Topic Addressed: Due Process
Complaints

O Letter dated October 30, 2008 to
Maryland Assistant State
Superintendent for the Division of
Special Education/Early Intervention
Services Carol Ann Baglin, clarifying
that an LEA may not require a
confidentiality agreement as a
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precondition to holding a resolution
meeting.

O Letter dated December 11, 2008 to
individuals (personally identifiable
information redacted), clarifying when a
parent or an LEA may file a due process
complaint regarding an individualized
education program (IEP) that is not the
child’s most recent IEP.

Topic Addressed: Independent
Educational Evaluations

O Letter dated December 11, 2008 to
Lehigh University Professor Perry A.
Zirkel, clarifying when a parent of a
child suspected of having a specific
learning disability has the right to an
independent educational evaluation at
public expense under Part B of the
IDEA.

Section 616—Monitoring, Technical
Assistance, and Enforcement

Topic Addressed: Correction Of
Noncompliance

O OSEP Memorandum 09-02 dated
October 17, 2008 to Chief State School
Officers, entitled Reporting on
Correction of Noncompliance in the
Annual Performance Report Required
under Sections 616 and 642 of the
Individuals with Disabilities Education
Act.

O Letter dated October 31, 2008 to
Mountain Plains Regional Resource
Center Director John Copenhaver,
clarifying the Department’s authority to
require States to ensure that their LEAs
correct all identified noncompliance
with the requirements of the IDEA.

Section 618—Program Information

Topic Addressed: Significant
Disproportionality

O Letter dated November 4, 2008 to
Montana Office of Public Instruction
Department of Special Education
Services Assistant Superintendent
Robert Runkel, concerning methods for
the collection and examination of data
in making determinations of significant
disproportionality under Part B of the
IDEA.

Part D—National Activities To Improve
Education of Children With Disabilities

Section 674—Technology Development,
Demonstration, and Utilization; Media
Services; and Instructional Materials

Topic Addressed: National Instructional
Materials Access Center

O Letter dated November 14, 2008 to
American Printing House for the Blind,
Inc. President Dr. Tuck Tinsley,
concerning the National Instructional
Materials Access Center’s (NIMAC)

eligibility requirements for authorized
users of NIMAC’s database.

Other Letters That Do Not Interpret the
Idea But May Be of Interest to Readers

Topic Addressed: Report Cards and
Transcripts

O Dear Colleague Letter dated October
17, 2008 from former Assistant
Secretary of the Department’s Office for
Civil Rights Stephanie J. Monroe,
concerning whether information about
students’ disabilities and receipt of
special education and related services
may be disclosed on report cards and
transcripts.

Topic Addressed: Family Educational
Rights and Privacy Act

O Dear Colleague letter dated
December 17, 2008 from former Deputy
Secretary Raymond Simon, providing a
brief summary of the final regulations
for the Family Educational Rights and
Privacy Act that were published in the
Federal Register on December 9, 2008
(73 FR 74806).

Electronic Access to This Document

You can view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister/index.html.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll-free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

(Catalog of Federal Domestic Assistance

Number 84.027, Assistance to States for
Education of Children with Disabilities)

Delegation of Authority: The Secretary
of Education has delegated authority to
Andrew J. Pepin, Executive
Administrator for Special Education and
Rehabilitative Services to perform the
functions of the Assistant Secretary for
Special Education and Rehabilitative
Services.

Dated: August 31, 2009.
Andrew J. Pepin,

Executive Administrator for Special
Education and Rehabilitative Services.

[FR Doc. E9-21437 Filed 9—3—-09; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services; List of
Correspondence

AGENCY: Department of Education.

ACTION: List of Correspondence from
January 1, 2009 through March 31, 2009.

SUMMARY: The Secretary is publishing
the following list pursuant to section
607(f) of the Individuals with
Disabilities Education Act (IDEA).
Under section 607(f) of the IDEA, the
Secretary is required, on a quarterly
basis, to publish in the Federal Register
a list of correspondence from the U.S.
Department of Education (Department)
received by individuals during the
previous quarter that describes the
interpretations of the Department of the
IDEA or the regulations that implement
the IDEA.

FOR FURTHER INFORMATION CONTACT:
Laura Duos or Mary Louise Dirrigl.
Telephone: (202) 245-7468.

If you use a telecommunications
device for the deaf (TDD), you can call
the Federal Relay Service (FRS), toll
free, at 1-800-877—-8339.

Individuals with disabilities can
obtain a copy of this notice in an
accessible format (e.g., braille, large
print, audiotape, or computer diskette)
on request to the contact persons listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION: The
following list identifies correspondence
from the Department issued from
January 1, 2009 through March 31, 2009.
Included on the list are those letters that
contain interpretations of the
requirements of the IDEA and its
implementing regulations, as well as
letters and other documents that the
Department believes will assist the
public in understanding the
requirements of the law and its
regulations. The date of and topic
addressed by each letter are identified,
and summary information is also
provided, as appropriate. To protect the
privacy interests of the individual or
individuals involved, personally
identifiable information has been
redacted, as appropriate.

Part B—Assistance for Education of All
Children With Disabilities

Section 611—Authorization; Allotment;
Use of Funds; Authorization of
Appropriations

Topic Addressed: State-Level Activities

O Letter dated January 15, 2009 to
Ohio Department of Education Chief
Counsel Matthew J. DeTemple,
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regarding whether funds reserved for
State-level activities under Part B of the
IDEA can be used in conjunction with
other State and Federal funds to provide
technical assistance to schools and local
educational agencies (LEAs) identified
for correction or improvement under the
Elementary and Secondary Education
Act of 1965, as amended by the No
Child Left Behind Act of 2001.

Topic Addressed: Subgrants to Local
Educational Agencies

O Letter dated February 13, 2009 to
District of Columbia Attorney Leigh M.
Manasevit, regarding how population
and poverty payments are calculated for
a State School for the Blind and a State
Department of Juvenile Services that
have established their eligibility under
Part B of the IDEA.

O Letter dated February 4, 2009 to
Minnesota Department of Education
Supervisor of the Division of Program
Finance Carol Hokenson, clarifying how
the requirements for State educational
agencies to allocate funds under Part B
of the IDEA to eligible LEAs apply to
cooperatives and member districts in
Minnesota.

Section 612—State Eligibility

Topic Addressed: Children in Private
Schools

O Letter dated March 26, 2009 to
Missouri Attorney Teri B. Goldman,
clarifying the requirements in Part B of
the IDEA that apply when a parent re-
enrolls their parentally-placed private
school or home-schooled child with a
disability in a public school.

O Letter dated January 28, 2009 to
Maryland Attorney Michael J. Eig,
clarifying that the LEA of the parent’s
residence, not the LEA where the
private school the child attends is
located, is responsible for conducting an
evaluation for purposes of making a free
appropriate public education available
to a child who did not previously
receive special education services from
the LEA of residence and is parentally-
placed in a private school located in
another LEA.

Topic Addressed: Least Restrictive
Environment

O Letter dated March 30, 2009 to
individual (personally identifiable
information redacted), concerning the
requirements for a continuum of
alternative placements and clarifying
that the least restrictive environment
requirements in Part B of the IDEA are
applicable to children with disabilities
who attend public charter schools.

Section 615—Procedural Safeguards

Topic Addressed: Impartial Due Process
Hearings

O Letter dated January 15, 2009 to
Massachusetts Commissioner of
Education Mitchell D. Chester,
concerning the requirements in Part B of
the IDEA for impartial due process
hearing officers and mediators.

Part C—Infants and Toddlers With
Disabilities

Section 641—State Interagency
Coordinating Council

Topic Addressed: Composition

O Letter dated January 28, 2009 to
Rhode Island State Interagency
Coordinating Council (SICC)
Chairperson Dawn Wardyga, concerning
parent membership on the SICC.

Electronic Access to This Document

You can view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister/index.html.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll-free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

(Catalog of Federal Domestic Assistance
Number 84.027, Assistance to States for
Education of Children with Disabilities)

Delegation of Authority: The Secretary
of Education has delegated authority to
Andrew J. Pepin, Executive
Administrator for Special Education and
Rehabilitative Services to perform the
functions of the Assistant Secretary for
Special Education and Rehabilitative
Services.

Dated: August 31, 2009.
Andrew J. Pepin,

Executive Administrator for Special
Education and Rehabilitative Services.

[FR Doc. E9—21434 Filed 9-3-09; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-8597-1]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared pursuant to the Environmental
Review Process (ERP), under section
309 of the Clean Air Act and section
102(2)(c) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities at
202-564-7146.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated July 17, 2009 (74 FR 34754).

Draft EISs

EIS No. 20090221, ERP No. D-AFS-
F65076-WI, Northwest Sands
Restoration Project, Restoring the Pine
Barren Ecosystem, Implementation,
Washburn District Ranger,
Chequamegon-Nicolet National
Forest, Bayfield County, WI.

Summary: EPA does not object to the
proposed project. Rating LO.

EIS No. 20090222, ERP No. D-AFS—-
G65109-NM, Rinconada
Communication Site, Designation of
Site to Serve Present and Future High
Power Communication Needs and to
Permit the Development of a Radio
Transmission Facility within Site, Mt.
Taylor Ranger District, Cibola
National Forest, Cibola Gounty, NM.
Summary: EPA does not object to the

proposed action. Rating LO.

EIS No. 20090226, ERP No. D-FHW-
K40272-CA, 6th Street Viaduct
Seismic Improvement Project,
Retrofitting or Demolition and
Replacement of the Existing Viaduct
over the Los Angeles river between
Mateo and Mill Streets, Los Angeles
County, CA.

Summary: EPA expressed
environmental concerns about impacts
to aquatic resources, air quality/
construction mitigation, and
environmental justice issues. EPA also
requested additional cumulative
impacts analysis. Rating EC2.

Final EISs

EIS No. 20090251, ERP No. F-NPS-
C61012-NY, Fort Stanwix National
Monument General Management Plan,
Implementation, Funding, City of
Rome, Oneida County, NY.

Summary: No formal comment letter
was sent to the preparing agency.



45846

Federal Register/Vol. 74, No. 171/Friday, September 4, 2009/ Notices

EIS No. 20090263, ERP No. F-NSF-
K99036-HI, Advanced Technology
Solar Telescope Project, Issuing
Special Use Permit to Operate
Commercial Vehicles on Haeakala
National Park Road during the
Construction of Site at the University
of Hawai’i Institute for Astronomy,
Haleakala High Altitude Observatory
(HO) Site, Island of Maui, HI.
Summary: No formal comment letter

was sent to the preparing agency.

EIS No. 20090264, ERP No. F-FHW-
F40447-OH, Cleveland Innerbelt
Project, Proposing Major
Rehabilitation and Reconstruction
between I-71 and I-90, Cleveland
Central Business District, Funding,
City of Cleveland, Cuyahoga County,
OH.

Summary: EPA continues to have
environmental concerns about
stormwater impacts and requested the
pretreatment of all stormwater.

Dated: September 1, 2009.
Robert W. Hargrove,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. E9—21386 Filed 9—3—-09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-8596-9]

Environmental Impacts Statements;
Notice of Availability

Responsible Agency: Office of Federal

Activities, General Information (202)
564—1399 or http://www.epa.gov/
compliance/nepa/.
Wee{z
Statements filed 08/24/2009 through
08/28/2009. Pursuant to 40 CFR
1506.9.

EIS No. 20090301, Final Supplement,

NRS, WV, Lost River Subwatershed of
the Potomac River Watershed Project,

Construction of Site 16 on Lower
Cove Run and Deletion of Site 23 on
Cullers Run in the Lost River

Watershed, Change in Purpose for Site

16 and Updates Information Relative
to Site 23, U.S. Army COE Section
404 Permit, Hardy County, WV, Wait
Period Ends: 10/05/2009, Contact:
Kevin Wickey 304—-284—-7540.

EIS No. 20090302, Draft EIS, FHW, UT,
Tooele County Midvalley Highway
Project, To Address Traffic

ly receipt of Environmental Impact

EIS No. 20090303, Draft EIS, AFS, OR,
Upper Beaver Creek Vegetation
Management Project, Proposes to
Implement Multiple Resource
Management Actions, Pauline Ranger
District, Ochoco National Forest,
Crook County, OR, Comment Period
Ends: 10/19/2009, Contact: Slater
Turner 541-477-6900

EIS No. 20090304, Final EIS, AFS, CA,
Inyo National Forest Motorized Travel
Management Project, Implementation,
Inyo, Mineral, Mono and Esmeralda
Counties, CA, Wait Period Ends: 10/
05/2009, Contact: Susan Joyce 760—
873-2516.

EIS No. 20090305, Final EIS, NOA, CA,
ADOPTION—PROGRAMMATIC—
South Bay Salt Pond Restoration
Project, Restored Tidal Marsh,
Managed Ponds, Flood Control
Measures and Public Access Features,
Don Edward San Francisco Bay
National Wildlife Refuge, Alameda,
Santa Clara and San Mateo Counties,
CA, Wait Period Ends: 10/05/2009,
Contact: Patricia A. Montanio 301—
713-2325.

The U.S. Department of Commerce,
National Oceanic and Atmospheric
Administration’s has adopted the U.S.
Department of Interior’s, Fish and
Wildlife Service’s FEIS #20070539 filed
12/17/2007. Fish and Wildlife Service
was not a Cooperating Agency on the
above FEIS. Under Section 1506.3(b) of
the CEQ Regulations, the FEIS must be
recirculated for a 30-day Wait Period.
EIS No. 20090306, Final EIS, NOA, CA,

ADOPTION—PROGRAMMATIC—

San Francisco Estuary Invasive

Spartina Project, Spartina Control

Program, Preservation and Restoration

of Ecological Integrity for the

Estuary’s Intertidal Habitats,

Alameda, Contra Costa, Marin, Napa,

San Francisco, Santa Mateo Counties,

CA, Wait Period Ends: 10/05/2009,

Contact: Patricia A. Montanio 301—

713-2325.

The U.S. Department of Commerce,
National Oceanic and Atmospheric
Administration’s has adopted the U.S.
Department of Interior’s, Fish and
Wildlife Service’s FEIS #200400013
filed 01/12/2004. Fish and Wildlife
Service was not a Cooperating Agency
on the above FEIS. Under Section
1506.3(b) of the CEQ Regulations, the
FEIS must be recirculated for a 30-day
Wait Period.

EIS No. 20090307, Draft EIS, UCG, 00,
PROGRAMMATIC—Ballast Water

Congestion on UT-36 and at the I-80/
Lake Point interchange through the
Year 2030, Funding, Tooele County,
UT, Comment Period Ends: 10/19/
2009, Contact: Edward Woolford 801—
963— 0182.

Discharge Standard Project, To
Implement a Ballast Water Discharge
Standard to Prevent or Reduce the
Number of Non-indigenous Species
introduced into the United States

Waters, Comment Period Ends: 10/19/
2009, Contact: Gregory B. Kirkbride
202-372-1479.

EIS No. 20090308, Draft Supplement,

USN, FL, Renewal of Authorization to
Use Pinecastle Range, New
Information that was not Available in
the 2002 FEIS, Continued Use of the
Range for a 20 Year Period, Special
Use Permit Issuance, Ocala National
Forest, Marion and Lake Counties, FL,
Comment Period Ends: 10/19/2009,
Contact: Tom Currin 904-542—6301.

EIS No. 20090309, Final EIS, FHW, MO,

Interstate 70 East Corridor
Improvements, Kansas City to St.
Louis, Evaluates if a Truck-Only Lane
Strategy is Viable, Kansas City to St.
Louis, MO, Wait Period Ends: 10/05/
2009, Contact: David Beckhouse 720—
963-3306.

Amended Notices

EIS No. 20090223, Draft EIS, AFS, NV,

Jarbridge Ranger District Rangeland
Management Project, Proposed
Reauthorizing Grazing on 21 Existing
Grazing Allotments, Humboldt
Toiyabe National Forest, Elko County,
NV, Comment Period Ends: 09/08/
2009, Contact: Vern Keller 775-355—
5356 Revision to FR Notice Published
07/10/2009: Extending Comment
Period from 08/24/2009 to 09/08/
2009.

EIS No. 20090265, Draft EIS, AFS, ID,

Clearwater National Forest Travel
Planning Project, Proposes to Manage
Motorized and Mechanized Travel
within the 1,827.380-Acre,
Clearwater National Forest, Idaho,
Clearwater, Latah and Shoshone
Counties, ID, Comment Period Ends:
10/02/2009, Contact: Doug Gober
208-476-4541. Revision to FR Notice
Published 08/07/2009: Extending
Comment Period from 09/21/2009 to
10/02/2009

EIS No. 20090285, Draft EIS, NPS, CA,

Warner Valley Comprehensive Site
Plan, Addressing Natural and Cultural
Resource Conflicts, Parking and
Circulation Improvements in Warner
Valley, Implementation, Lassen
Volcanic National Park, Plumas
County, CA, Comment Period Ends:
11/20/2009, Contact: Louise Johnson
530-595—4444 ext. 5170. Revision to
FR Notice Published 08/21/2009:
Correction to Comment Period from
11/21/2009 to 11/20/2009.

Dated: September 1, 2009.
Robert W. Hargrove,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. E9—21387 Filed 9—-3—-09; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2009-0317; FRL-8435-5]

Malathion Registration Review Docket;
Reopening of Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice; reopening of comment
period.

SUMMARY: EPA issued a notice in the
Federal Register of June 24, 2009,
concerning the availability of multiple
registration review dockets for public
comment, including malathion. This
document reopens the comment period
for the malathion registration review
docket, which closed on August 24,
2009, until October 5, 2009.

DATES: Comments, identified by docket
identification (ID) number EPA-HQ-
OPP-2009-0317, must be received on or
before October 5, 2009.

ADDRESSES: Follow the detailed
instructions as provided under
ADDRESSES in the Federal Register
document of June 24, 2009.

FOR FURTHER INFORMATION CONTACT: Eric
Miederhoff, Special Review and
Reregistration Division (7508P), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 347—
8028; e-mail address:
miederhoff.eric@epa.gov.

SUPPLEMENTARY INFORMATION: This
document reopens the public comment
period established in the Federal
Register of June 24, 2009 (74 FR 30077)
(FRL—8422—-4). In that document, the
Agency announced the availability of
multiple registration review dockets for
public comment, including malathion.
EPA is hereby reopening the comment
period for the malathion registration
review docket for 30 days.

To submit comments, or access the
docket, please follow the detailed
instructions as provided under
ADDRESSES in the June 24, 2009 Federal
Register document. If you have
questions, consult the person listed
under FOR FURTHER INFORMATION
CONTACT.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: August 28, 2009.
Peter Caulkins,

Acting Director, Special Review and
Reregistration Division, Office of Pesticide
Programs.

[FR Doc. E9—21394 Filed 9-3-09; 8:45 am]

BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-ORD-2009-0652; FRL—8949-5]
Board of Scientific Counselors,

Executive Committee Meeting—
September 2009

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Public Law
92—463, the Environmental Protection
Agency, Office of Research and
Development (ORD), gives notice of a
meeting of the Board of Scientific
Counselors (BOSC) Executive
Committee.

DATES: The meeting will be held on
Tuesday, September 15, 2009, from 8
a.m. to 5 p.m. All times noted are
Eastern Daylight Time. The meeting
may adjourn early if all business is
finished. Requests for the draft agenda
or for making oral presentations at the
meeting will be accepted up to one
business day before the meeting.

ADDRESSES: The meeting will be held at
the Washington Plaza Hotel, 10 Thomas
Circle, NW., Washington, DC 20005.
Submit your comments, identified by
Docket ID No. EPA-HQ-ORD-2009—
0652, by one of the following methods:

o http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: Send comments by
electronic mail (e-mail) to:
ORD.Docket@epa.gov, Attention Docket
ID No. EPA-HQ-ORD-2009-0